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AN INDEX 



TO THE 



PRINCIPAL MATTERS. 



ACCOMPLICE.— See Act I. op 1872, 
Secs. 30, 114, 133, AND 157. 

ACCRETION— 

Where a village, without specifica- 
tion of boundaries, is mortgaged 
as a whole, the mortgagee is, on 
the one hand, entitled to it as a 
security with any casual increase 
or decrease which may occur to it, 
and is, on the other hand, subject 
to its redemption by the mortgagor 
to the same extent. Sadashiv 
Anant v. Viihal Anani ••• 32 

ACQUIESCENCE.— /See Adoption, 1. 

ACQUITTAL BY JURY— 

According to Section 24 of the In- 
dian Evidence Act, a confession is 
inadmissible only if the Court 
considers it to have been induced 
by illegal pressure. Where the 
Session Judge did not consider a 
confession to have been so induc- 
ed, the High Court, upon a refer- 
ence under Section 263 of the 
Code of Criminal Procedure : 
Held it to have been properly 
admitted, and finding it to be full 
and clear, and supported by re- 
liable evidence, acted upon it by 
convicting the person who made 
it, notwithstanding his retraction 
of it in the Court of Session, and 
his being found not guilty by the 
Jury. Beg. v. Bahcmt V. Pen- 
dhArkar 137 

B 120— A 



ACT COUPLED WiTH INTEN- 
TION. — See Cumulative Sentence. 

ACTS (GOVERNMENT OF INDIA) 

No. XI, OF 1843.— See Declabatort 
Decree. 

No. XL OP 1852 40 

No. Vin. OP 1869.— See Civil Pro- 
cedure Code. 

No. XIV. of 1859— 

Sec. 1, Cl. 4. — See Limitation, 1. 

Cl. 5 176 

Cl. 12. — See Limitation, 1. 

Sec. 20— 

A notice or order to a judgment- 
debtor, A^ not to pay the amount 
decreed to his judgment-creditor, 
jS, will not, in any case, serve to 
keep the decree alive in favour of 
C, a judgment-creditor of B, at 
whose instance the notice or order 
is issued, much less in favour of 
other judgment-creditors of J?, 
with whom A had nothing to do. 
The period during which a decree 
remains imder attachment should 
not be deducted from the time 
within which proceedings must be 
taken for the execution of the 
decree. Ghaiidi Prasad Nandi v. 
Baghundth Dhar (3 Beng. L. R. 
Appendix 52) dissented from Mir 
Ajmuddin v. Mathurddds Govar^ 
dhandds, Quldhdds, and Ishva/rdds 
Jagjivandds ^ ......206 

See Limitation, 3. 
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No. XLV. OF I860.— 5ee Ihdun 
Penal Code. 

No. XXIII. OF 1861, Sec. 11— 

No appeal lies against an order, 
under the last clause of Section 
209 of the Code of Civil Procedure, 
staying the execution of a decree. 
The High Court, however, in the 
exercise of its extraordinary juris- 
diction, will examine the judicial 
propriety of such an order. 

• 

Where a Subordinate Judge, in 
consequence of a fresh suit by the 
plaintiff, stayed the execution of a 
decree which was passed in the 
defendant's favour for costs, the 
High Court, in exercise of its ex- 
traordinary jurisdiction, reversed 
the stay order. Gamhhirmal and 
B^indchand v. Chejmal Jodhmal 
aiid other 151 

Sec. 27 107 

Sec. 35 152 

No. XXV. OF 1861 , Sec 435 . . .100 
No. XVI. OP 1864, Sec. 14....'.. 150 

No. XX. OF 1864. — See Certificate 
OF Administration, 2. 
Sec 1 22 

Secs. 2 and 8. — See Suit against 
A Minor. 

Sec 34 22 

No, X. OP 1865, Sec 50— 

The person making the signature of 
a will for the testator is not com- 
petent as an attesting witness of 
its execution, under the provisions 
of the Indian Succession Act. 

In the Ooods of Bailey (1 Curt. 914) 
and Smith v. Harris (1 Rob. 262), 
distinguished. 

NAndhhdiSorahji Mestn, In the Goods 
of; Avdb^iy. Pesta7iji NmAbhdi,S7 



No. XI. OP 1865, Sec 6— 

Where a case properly cogpizable by 
a Small Cause Court had been 
heard and determined by the 
Subordinate Judge, and in appeal 
by the District Judge, the High 
Court, in the exercise of its ex- 
traordinary jurisdiction, annulled 
the proceedings of the two lower 
courts. BhimrAv v. Bhimrdv. 194 

See Jurisdiction, 3. 

No. XX. OP 1866, Sec 17— 

The consideration mentioned in a 
deed of sale by the parties thereto 
must be regarded as showing the 
value of the interest conveyed for 
the purposes of registration under 
Act XX. of 1866. Bohitwe Delia 
V. Shtb Chtmder Ghaterjee (15 
Calc W.R. Civ. Rul. 558) followed. 
Vdsudev Moreshvwr Gnitpide v. 
Bdmd BAMji DAnge 149 

Sec 18. — See Registration, 2 . . .68 

Sec 50 68,223 

No. I. OP 1868, Sec 6— 

The Limitation Act IX. of 1871 
comes into operation from 1st 
July 1871 with respect to appeals 
and applications, and is not con- 
trolled by the General Clauses 
Act I. of 1868, Section 6. Govind 
Lakshwnan NArdyan v, Moresh- 
va/r Ill 

No, VIII. OP 1869 100 

No. XIV. OP 1869,— See Surr por a 
Declaration op Right to Property 
UNDER Attachment. 

No. VII. OP 1870, Secs. 10 and 1 2, 
and ScH. II., Art. 17, Cl. 3. — See 
'Suit FOR A Declaration of Right 
to Property under Attachment. 

No. IX OF 1871. Sec 1, Cl. (a)— 

The Limitation Act IX. of 1871 
comes into operation from 1st 
July 1871 with respect to appeals 
and applications, and is not con- 
trolled n by the General Clauses 
Act I. of 1868, Section 6. 



inb^t. 



An application for execution of a 
decree being made on the 27th 
September 1871, Held not to be 
a suit within the meaning of 
Section 1, Clause (a) of Act IX, 
of 1871, and therefore barred 
under Schedule XL, No. 167, of 
that Act,' as having been made 
more than three years after the 
datq of the last preceding applica- 
tion. 

The application of the 27th Septem- 
ber 1871 cannot be regarded as 
a mere continuation of a proceed- 
ing pending, viz., of the last preced- 
ing application of the 7th January 
1868, within the meaning of Act 1. 
» of 1868, Section 6, at the time 
when the new Limitation Act 
came into opei'ation, though the 
order on the latter application 
having been made on the 31st 
March 1870, would possibly have 
been a sufficient proceeding within 
the 20th section of Act XIV. of 
1859 to constitute a fresh ter- 
minus, whence time might run 
under that Act. Govind v. Nard- 
yan Ill 

Sec. 5 119 

ScH. II., Abt. 75, AND Sec. 23 — 

A bond dated the 23rd August 
1870, stipulated payment of Hs. 
39 for principal and Rs. 9-12-0 
for interest, making in all Bs. 
48-12-0, by monthly instalments 
of Rs. 1-8-0, with the conditions, 
Ist, that in default of payment of 
a monthly instalment interest 
should be paid at 1^ per cent, per 
mensem till the whole amount 
was paid, and 2nd, that in default 
of payment of any two of the 
monthly instalments, the whole 
of the principal should become 
payable at once, exclusive of in- 
terest, from the date of the bond. 
Two instialments being overdue 
on the 24th October 1870, the 
whole principal became payable 



at once. In an action by brought 
the obligee on the 4th June 1874, 
for the recovery of the money : 

Held that the claim was wholly 
barred, as the first condition 
amounted only to a proviso that 
the obligee might exercise a right 
of waiver and accept payment by 
instalments instead of suing for 
the whole,' and there was nothing 
to show that he had exercised 
^uch right of waiver. Navcdmal 
V, Bhondibd 155 

ScH, II., Art. 167 ...112,113, 

116, n7n 

No. XXIII. OP 1871 236 

No. I. of 1872, Secs. 5, 11, 153, 
155, AND 165 — 

The principle that parties cannot, 
without the leave of the Com't, 
cross-examine a witness whom 
the parties having already exa- 
mined or declined to examine, 
the Court itseH has examined, 
applies equally whether it is in- 
tended to direct the Cross-exami- 
nation to the witness's statements 
of fact, or to circumstances touch- 
ing his credibility, for any question 
meant to impair his credit, tends 
(or is designed), to get rid of the 
effect of each and every answer, 
just as much as one that may 
bring out an inconsistency or 
contKbdiction. Section 155 of Act 
I, of 1872. 

The statement of a witness for 
the defence, that a witness for the 
prosecution was at a particular 
place at a particular time, and 
consequently could not then have 
been at another place, where the 
latter states he was and saw 
the accused persons, is properly 
admissible in evidence, even 
though the witness for the pro- 
secution may not himself have 
been cross-examined on the point. 
Sections 5, 11, and 153 (Illustra- 
tionC) of Act I. of 1872. 
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Where such a Btatement, after being 
admitted, was withheld from 
the Jury, the High Court ordered 
a new trial. Eeg, v, Sakhdrdm 
Muhindji ...,, igg 

Sec. 8 246 

Sbos. 11, 14, 43, 64, and 163— 



Section 11 of the Indian Evidence 
Act should not be construed in its 
widest signification, but consi- 
dered as limited in its effect by 
Section 54 of the Act. So con- 
strued, Section 11 renders inad- 
missible the evidence of one 
crime (not reduced to legal 
certainty by a , conviction^ to 
prove the existence of another 
unconnected crime, even though 
it be cognate. Accordingly, the 
possession by an accused person 
of a number of documents suspect- 
ed to be forged is no evidence to 

• prove that he has forged the par- 
ticular document, with the forgery 
of which* he is charged. 

Pee West, J..— Where a person 
charges another with having forg- 
ed a promissory note, and denies , 
havmg ever executed any promis- 
sory note at all, the evidence that 
a note, similar to the one alleged to 
be forged, was, in fact, executed 
by that person, is not admissible, 
nor even would a judgment, 
founded upon such note, be so : 
Sections 43 and 153 of the Indian 
Evidence Act. Beg. v. Farhu^ 
^«^ 90 

Sec. 24— 



In the absence of evidence that a ! 
confession of an accused person 
has been induced by illegal pres- 
sure, it is not to be presumed 
that such confession was so in- 
duced. Beg, V. Balvcmt F. Pen- 
^^^^^«^ 137 



Sec. 2?— 

Under Section 27 of the Indian 
Evidence Act not every statement 
made by a person accused of any 
offence while in the custody of a 
police officer, connected with the 
production or finding of property, 
is admissible. Those statements 
only which lead immediately to 
the discovery of property, and, in 
so far aa they do lead to such 
discovery, are properly admissi- 
ble. Whatever be the nature of 
the fact discovered, that fact 
must, in all cases, be itself rele- 
vant to the case, and the connec- 
tion between it and the state- 
ment made must have been such 
that that statement constituted 
the information through which the 
discovery was made, in order to 
render the statement admissible. 
Other statements connected with 
the one thus made evidence, and 
thus mediately, but not necessarily 
or directly, connected with the fact 
discovered, are not admissible. 
Reg, V. Jord Easjl 242. 

Sec. 30— 

A prisoner who pleads guilty at 
the trial, and is thereupon con- 
victed and sentenced, cannot be 
said to be jointly tried with the 
other prisoners committed on the 
same charge who plead not guilty. 
Where, therefore, one of eight 
prisoners before the committing 
Magistrate made a confessioh 
affecting himself and five others, 
and afterwards, at the trial before 
the Assistant Session Judge, plead- 
ed guilty, and was thereupon 
convicted and sentenced, and the 
Judge then proceeded to take his 
evidence on solemn affirmation, 
and recorded his confession as 
evidence in the case against the 
the other prisoners: Held that 
the Judge was wrong in taking 
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the confession into consideration 
against those prisoners who plead- 
ed not gnilty. The proper 
conrse for the Judge was either 
to have sentenced the prisoner 
who pleaded guilty, and then put 
him aside, or to have waited to 
see what the evidence would 
disclose. 

Discrepancies are not less infir- 
mative of testimony, because a 
greater sagacity on the part of 
witnesses would have avoided 
them. Beg.Y, KdluPdtil.., 149 

See Amendment of Chabge. 
Secs. 30, 114, 133, AND 157— 

The evidence requisite for the 
corroboration of the testimony of 
an accomplice must proceed from 
an independent and reliable source, 
and previous statements made by 
the accomplice himself, though 
consistent with the evidence 
given by him at the trial, are in- 
sufficient for such corroboration. 

The confession of . one of the 
prisoners cannot be used to corro- 
borate the evidence of an accom- 
plice against the others. Beg, v. 
MaUijpd 196 

Sec. 32, Cl. 1. — See Dying Decla- 

KATION. 

Secs. 43 and 54. — See Sec. 11. 
Sec 80 , 248 

Sec 91 45 

Sec 91— 

Section 119 of the Code of Crimi- 
nal Procedure, not making it 
obligatory upon a police officer to 
reduce to writing any statements 
made to him during an investiga- 
tion, neither that section, nor 
Section 91 of the Indian Evidence 
Act, renders oral evidence of 
such statements inadmissible* If 
the statements be actually rednc- 1 



ed to writing, the writing itself 
cannot be treated as part of the 
record or used as evidence, but 
may be used for the puipose of 
refreshing memory under Section 
159 of the Evidence Act. Conse- 
quently the person making the 
statements may properly be ques- 
tioned about them, and, with a 
view to impeach his credit, the 
police officer himself, or any other 
person in whose hearing the state- 
ments were made, can be examined 
on the point imder Section 155 
^ of the Evidence Act. Beg, v. 
TJttamchand Ka/purchand and 
others 120 

Secs. 114 and lSS,—See Sec. 30. 

Sec. 134.. 126 

Sec. 153 — See Secs. 5 and 11. 

Sec. 155 — See Secs. 5 and 91. 

Sec. 167— See Sec. 30. 

Sec. 159—^60 Sec. 91. 

Sec. 166— See Sec 5. 

Sec. 167 — See Peocedube, 7. 

No. IX. of 1872, Sec. 233 ... 54 

No. X. of lS72.—8ee Criminal Pro- 
CEDUEE Code. 

No. XI. of 1874, Sec 20— fifee Cri- 
minal Procedure Code, Sec 249. 

Sec 28 — See Limitation, 4. 

ACTS (BOMBAY)— 

Nc m. OF 1863 26 

Sec. 3. — See Jurisdiction, 2. 

No. IX, of 1863, Sec 2— 

Ginning together two varieties of 
cotton which had been mixed 
before, constitutes "mixing" with- 
in the meaning of Section 2 of 
Bombay Act IX. of 1863. Beg. 
V. Ghovihinal Lachhvrwm . . . 144 

No. I. OP 1865. — See Ina'mda'r, 1. 
Property of Purchaser at Reve- 
nue Sale. 
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Sbc. 14— 

Disobedieiice of an order to pro- 
duce evidence nnder Section 14 of 
Bombay Act I. of 1865, Olanse 1, 
does not render a person liable to 
criminal prosecution, but simply 
to adjudication in bis absence. — 
Beg. V. MdnihrAm Surajrdm . . . 231 

No. Vn. OF 1866 • 77, 84 

No. VII. OF 1867, Sec. 42 119 

No. IV, OF 1868, Sec. 15— 

To render a person liable for dis- 
obedience of a notice under Sec* 
tion 15 of Bombay Act IV. of 
1 868, it is necessary that the 
documents required for inspection 
should be therein specified. Beg, 
V. Mdnikrdm Surajrdm 231 



ACT (BENGAL)— 
No. V. OF 1863 .. 



AGTS OF PARLIAMENT. 

Statutes. 



55 

•See 



ACTION FOR LOSS OF PEES— 

A suit for damages may be brought 
by a person holding the ojQffce of 
village priest by prescription 
against an intruder who deprives 
him of the exercise and benefits 
of that ofl&ce. Vithal Krislmd v. 
Arhcmt 6 

ADOPTION— 

1. Where the defendant actively 
participated in the adoption of the 
plaintiff by the defendant's brother, 
and by many acts signified to the 
plaintiff, and to his adopting 
father, the defendant's complete 
acquiescence in the adoption, and 
thereby encouraged the plaintiff, 
-w'ho was an adult, to assent to 
such adoption, and allowed the 
adopting father to die in the 
belief that the adoption was valid, 
and finally concurred in the per- 
formance, by the plaintiff, of the 



funeral ceremonies of his adopting 
father : 

Held that the defendant was estopped 
from disputing the validity of the 
adoption. 

Quasre. — Whether a Brahmin adult 
whose " Upanayana" and marri- 
age ceremonies have already been 
performed in the family of his na- 
tural father, can be adopted into 
another family according to Hindu 
Law. Saddshiv v. Hari 190 

2. Under the Hindu law the power 
exercised by a father in giving 
his son in adoption is not only 
co-extensive with the power of a 
guardian, but is more like the 
power of an absolute preprietor. 
Chitko BagJiunath Bdjddihsk v. 
JdnaJci 199 

See Hindu. Law, 1. 

ALIENATION.— See Attachmbkt, 2. 

ALIENATION OF HIS SHARE 
BY A CO-PARCENER— 

In the Bombay Presidency, the 
share of one of the co-parceners 
in a Hindu undivided family in 
the ancestral estate may, before 
partition, be seized and sold in 
execution for his separate debt in 
his lifetime. Such a co-parcener 
cannot, however, by simple volun- 
tary gift, or by devise, alienate his 
share to a stranger, so as to bind 
his surviving co-parceners after 
his decease. 

The purchaser, mortgagee, or other 
alienee, for valuable consideration 
of such an unascertained share, 
cannot, before partition, insist 
upon tne possession of any parti- 
cular portion of the undivided 
family estate. 
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The mortgagee or purclmser of a 
sliare in the undiyided ancestral 
estate of a Hindu family* takes 
snch sliare subject to the pnor 
charges or incumbrances affecting 
the family estate or that particular 
share. Udardm Sitdrdm v. B^nu 
Fdndtiji and Venku P&nduji ...76 

ALTE^ATIONIK A DOCUMENT— 

.Where a subsequent addition to a 
document, though unauthorized 
by the executant, serves only to 
state explicitly what is already 
implied in the document, and what 
the law would infer from it, such 
addition is immaterial, and does 
not vitiate the instrument. Tik- 
amdds JaA)/ihird/f8 v. Gang A hem 
MathurddAs 203 

ALTERNATIVE CHARGE— 

When it is intended to charge a 
person with having made a false 
statement in the Court of a Ma- 
gistrate or (alternatively) a false 
statement in the Court of a Sub- 
ordinate Judge, there must be a 
proper sanction for a prosecution 
on each branch ol the alternative. 

A sanction for a prosecution under 
Section 470 of the Criminal Proce- 
dure Code must designate the 
Court where the false statement 
•was alleged to have been made 
and the occasion on which it was 
committed. 

It is desirable, if not necessary, 
that in the sanction for prosecu- 
tion the description of the otilence 
intended to be prosecuted should 
be stated in general terms, al- 
though details may be omitted. 
In re Bdldji Sitdrdm ... 34 

AMENDMENT OF CHARGE— 

While A and B were beiag jointly 
tried before a Court of Session, 
the first for murder and the 



second for abetment of murder, a 
confession made by A, that he 
himself had committed the mur- 
der at the instigation of B, was 
put in as evidence against A. 
Subsequently the charge against 
A was altered to one of abetment 
of murder, and the Session Judge, 
under the authority of Section 30 
of the Indian Evidence Act, used 
the confession against both, and 
convicted them. 

The High Court held that the ori- 
ginal and amended charges were 
so nearly related that the trial 
might, without any unfairness, be 
deemed to have been a trial on the 
amended charge from the com- 
mencement ; and that no objection 
having been taken by B, who was 
represented by a Vakil, to the 
admissibility of A*8 confession 
against him when the charge 
against A was altered, the Ses^on 
Judge was justified in using the 
confession agajnst B also. Beg, v. 
OomndBdhli ...278 

AMOUNT.— iSee Procedure, 2. 

ANCESTRAL PROPERTY.— See 
Undivided Hindu Family, 1 , 2, 3. 

ANNULMENT OP PROCEEDINGS 
BEFORE SUBORDINATE JUDGE 
AND DISTRICT JUDGE.— iSee 
Act XI. op 1865, Sec. 6. 

APPEAL. — See Civil Procedure 
Code, Skcs. 209 and 364. 

APPEAL AGAINST EXERCISE OF 
DISC RETION.— See Criminal 

Procedure Code, Sec. 249. 

APPEAL BY GOVERNMENT.- See 

Limitation, 4 

APPEAL TO HIGH COUKT— 

A puisne attaching judgment -cre- 
ditor for a sum under Rs. 5^000 
applied to a Subordinate Judge, 
under Section 256 of the Civil 
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APPLICANT.— iS^ee Appeal to High 
Court. 

APPLICATION FOR EXECUTION 
OF A DECREE— Sfee Act IX. op 
1871, Sec. 1, Cl. (a). 

APPLICATION FOR EXECUTION 
BASED ON THE ORIGINAL 
DECREE, BUT RECITING 
THOSE IN REGULAR AND 
SPECIAL APPEALS— 



Procedure Code, to have a sale 
made in a suit brought in his Court 
bja senior attaching judgment- 
creditor for a sum above Rs. 5,000 
set aside. The application was* 
refused on the ground of want of 
jurisdiction, as the applicant was 
not a party to the suit, and the 
sale was accordingly confirmed. 

On regular appeal to the High 
Court: 

Held that the term " applicant" in 
Section 256 is not confined to the 
parties to the suit, but also in- 
cludes any person who has sus- 
tained substantial injury by reason 
of any material irregularity in pub- 
lishing or conducting the sale. 

i 

Held also that, although the appli- 
cant was creditor for a sum less 
than Rs. 5,000, still, as the sale 
took place in a suit for a sum 
above Rs. 5,000, an appeal lay to 
the High Court. 

Some of the dicta in Joge Narian 
8mg v. Bhugbmio (2 Calc. W. R. 
Mis. Rul. 13), Inichme&put Sing 
JDoorgar v. MooMakashee Delia (9 
Ihid. Civ, Rul. 388), and Bae 8ita^ 
ram v. BalJcrishna Tewaree (1 S. 
D. A. Rep. 377,N.-W. P.) referred 
to and dissented from. Krishnardv 
VenMtesh v. Vdsudev Anant ...15 

See Suit for a Declaration op Right 
TO Pboperty under Attachment. 



An application for execution of the 
decree in the original suit and 
proceedings thereon, which, with- 
out formally and expressly asking 
for execution of the decrees in 
regular and special appeal, recog- 
nized those aecrees, and sought 
relief consistent with the final 
decree, can be judicially recogniz- 
ed as a proceeding for l^e purpose 
of executing the final decree, Mir 
Ajmvddin v. Mathurddds Qwar^ 
domddsy Quldbddsy a/nd Ishvarddg 
Jagjiva/ndds 206 

ARREARS, — See Assessment. ' 



ASSESSMENT— 

.Where a person, claiming to hold 
land free of Oovernment assess- 
ment, was compelled by the Col- 
lector to pay the same, and after- 
wards brought his suit to establish 
his right : 

Held that the cause of action first 
arose, and the right was actually 
interfered with, by the Collector 
compelling payment of the rent ; 
and that as the suit was brought 
within 12 years from that date, it 
was not barred ; but that only one 
year's arrears was recoverable 
under Act XIV. of 1859, Section 
1, Cl. 4. Bhujang v. Collector of 
Belgaum 1 

ASSISTANT SESSION JUDGE?— 
See Session Case. 

ATTACHING CREDITOR.— See 

Procedueb, 2.^ 

ATTACHMENT— 

1. There is not any universal rule 
that a judgment-creditor is, or that 
he is not, liable in suit for a wrong- 
ful seizure, or for injury to the 
goods while under seizure. His 
liability must depend upon the 
circumstances of the case, i,e, 
upon the fact whether the wrongl 
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ful seizure or the injary is the 
result of his own conduct; for 
instance, if the judgment-creditor 
personally, or by his authorized 
agent (ex, gr., his pleader), apply, 
under Section 214 of the Civil 
Procedure Code, for the attach- 
ment of property which is specially 
designated in that application, and 
if the Court grant its warrant for 
the seizure of that particular pro- 
perty, and the officer of the Court 
execute the warrant, and the pro- 
perty be not that of the judgment- 
debtor, the judgment-creditor 
would certainly be liable for that 
wrongful seizure, atid the officer of 
the Court could justify under the 
warrant, and would not be liable, 
so long as he kept within the duty 
expressly prescribed for him by it 

But if the application of the judg* 
ment-creditor were for a general 
attachment under Section 218 of 
the Code, and the Cottrt took no 
such security from him as it 
might take under that section, 
and if the Court granted a gene- 
ral warrant for the attachment 
of the moveable property of the 
judgment-debtor, and the officer 
of t£e Court, without any snggee- 
tion to that efiEect from the judg- 
ment-creditor or his agent, beyond 
a general direction to execute the 
warrant, were to seize property 
not belonging to the judgment- 
debtor, the judgment-creditor 
would not be responsible. 

Qttcere. — ^Whether, under the cir- 
cumstances last mentioned, the 
officer of the Court would be re- 
sponsible. V^nd JagawnMhji v. 
Hatd Dip^ji 46 

2. A private alienation of property 
while under attachment is null 
and void only as regards the at- 
tacbing-creditor and those who 
claim nnder or through the at- 
tachment. Ariand Lall Dobb y. 

BiaO— fe 



Jullodhnr Sliaw (17 Calc. W. R. 
Civ. Rul. 313) followed. 

The fact that a puisne attaching- 
creditor mentioned, in his appli- 
cation for attachment and sale 
of certain property of his judg- 
ment-debtor, that the same pro- 
perty had already been attached 
at the instance of another execu- 
tion-creditor, does not render the 
puisne creditor a claimant through 
the first attaching creditor. 

A puisne attaching creditor cannot 
be regarded as claiming through 
a prior attaching creditor, though 
the assignee of an attaching cre- 
ditor's rights, or the next of kin 
of a deceased attaching creditor, 
may be said to claim under or 
through him. 

Act VIIL of 1859, Section 240, is 
for the benefit of an attaching- 
creditor (subsequent to, and in 
defiance of, whose attachment, 
the private alienation, thereby 
declared void, has been made), 
and of those claiming under or 
through him, and not for the 
benefit of puisne attaching-credi- 
tors, whose attachment is laid 
later than such private alienation. 

Sections 270 and 271 of the Civil 
Procedure Code apply only to 
cases where there has been a sale 
nnder the first attachment. 
B^Ufji V. Gajdnan 159 

See Suit fori Declaration op Bight 
TO Propbrtt ukder Attachment. 

ATTACHMENT AND SALE OF 
THE INTEREST OF ONE OF 
THE CO-PARCENERS IN THE 
UNDIVIDED ESTATE.— «fi6UNDF 
viDBD Hindu Family, 2, 

ATTACHMENT OP DECREE.— Se^ 
Degree. 

ATTACHMENT OP A SHARE IN 
ANCESTRAL PROPERTY— 

The attachment of a parcener's 
share in the family property un> 
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dcr an ordinary money decree 
should go against the share, right, 
title, and interest of the judg- 
ment debtor in such parts of the 
&>mily property (naming and 
describing them) as the judg- 
ment-creditor can specify, and 
against his share, right, title, and 
interest in all other parts of the 
family property. Udaram SM- 
r^m V. B-anu Panduji and Venku 
Tdnduji 76 

ATTESTATION.— See Act X. of 
1865, Sec. 50. 

AVOIDANCE OF LITIGATION— 

A signed B^s name to petitions pre- 
sented by (7 to the Mamlatdar, 
requesting his summary assist- 
ance, under Regulation XVII. of 
1827, for the recovery of rents 
from B*8 tenants : 

Udd that even if A had no authori- 
ty from B to sign bis name, and 
if A wished to deceive the | 
Mamlatdar into the belief that | 
it was B himself who bad signed 1 
the petitions, still, if there had j 
been no intention to defraud any- | 
body, or if no wrongful gain j 
or wrongful loss could have been j 
caused to A or B^ A!s act did not : 
constitute forgery within the 
meaning of the Indian Penal 
^ Code. 

Avoidance of litigation is no wrong- 
ful loss to Government- Beg. v. 
BhavdnishanJcar 3 

BOND PAYABLE BY INSTAL- 
MENTS.— See Act IX. op 1871, 
ScH. II., Akt. 75. 

CAUSE OP ACTION.— See Mort- 
gage, 4. 

CERTIFICATE OP ADMINISTRA' 
TION— 

1. Section 2 of Act XX. of 1864 
does not prohibit a person having 
a claim against a minor from 
bringing a i^t qntil a certificate 



of administration has been grant* 
ed- He may properly bring hia 
j suit, but immediately s^r his do- 
I ing so he should apply to the- 
District Ju^e for the appointment 
of an administrator, and it i» 
competent to the District Judge^ 
imder Section 8 of the Act, to 
make that a|^intment. In re- 
Motirdm Rnpach and 21 

2. An order for the issue of a cer> 
tificate of administration to a par- 
ticular indiridual ought not to bo 
made until it is aseertaine4 whe- 
ther that individual is willing to 
take it. 

A certificate of administration ought 
not to be forced upon the mother 
of a minor unwilling to take it. 

• 

Where an order for the issue of such 
a certificate to the mother of an 
infant was ntade, on the default 
c^ the mother to appear and show 
cause why it should not be issued 
to her : 

^eld that such default in appearance 
ought not to have been accepted 
as her assent to the issuing of the- 
certificate to her. 

Course pointed out where no rela- 
tire or friend of a minor can bo 
found willing to take such a certi- 
ficate. Bahoji v. MAruU ... 18^ 

CHARGE. — See Alterijativb Chaege. 
Amendment of Chabge. Ceiminal. 
Procedure Code, Sec. 457. 

CIVIL PROCEDURE CODE— 

Sec. 2. — Se€ Res Judicata 136 

Sec. 15. — See Declaratory Decree. 

Sec. 73 60 

Sec. 179 131 

Secs. 209 and 364-^ 

No appeal lies against an order, an- 
der the last clause of Section 209^ 
of the Code of Civil Procedure^ 
staying the execution of a decree. 
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The Higli Court, however, in the 
exercise of its extraordinary juris- 
diction, will examine the judicial 
propriety of such an order. 

Where a Subordinate Judge, in 
consequence of a fresh suit by the 
plaintiff, stayed the execution of 
a decree which was passed in the 
defendant's favour for costs, the 
High Court, in exercise of its 
extraordinary jurisdiction, re- 
versed the stay order. Oamhhir- 

mal V. Ghejmal 151 

• 

Sec. 213 58 

Sec. 214 51, 52, 58 

Sec. 216. — See Procedure, 3. 

Sec. 218 51, 52 

Sec. 219 51. 

Sec 223 26, 29, 31, 32, 66, 67 

Sec 230 31,32, 177 

Sec. 240-- 

A private alienation of property 
while under attachment is null 
and void only as regards the at- 
taching creditor and those who 
claim under or through the attach- 
ment. Anand Ldll Doss v. JaU 
lodhur Shaw (17 Calc. W. R. Civ. 
Ral. 313) followed. 

Act Vm. of 1859, Section 240, is 
for the benefit of an attaching 
creditor (subsequent to, and in 
defiance of, whose attachment, the 
private alienation, thereby de- 
clared void, has been made), and 
of those claiming under or through 
him, and not for the benefit of 
puisne attaching creditors, whose 
attachment is laid later than such 
private alienation. BMdji v. Ga- 
jdnan 159 

Sec 246 130, 160, 178, 179,186 

Sec 252 57 

Sec 256. — See Pbocbdurb, 2 ...193 
Sec 257 ,17,18 



Sec 269— 

The words '* suit to establish his 
right " in Section 269 of the Civil 
Procedure Code mean a suit to 
establish his right to jpresent 
possession ; but where there is a 
subsisting right which is contra- 
dicted by the summary order 
under that section, and which is to 
be properly asserted by such a suit, 
the suit, by the person dispossessed 
or refused possession, to establish 
his right, must be brought within 
one year from the date of the or- 
der, failing which he cannot sue 
afterwards on any portion of such 
right- It is otherwise, where his 
right is consistent with the order, 
and the possession given under it. 
Rango Vithal v. Rikivdds 1 74 

Sbcs. 270 AND 271— 

Sections 270 and 271 of the Civil 
Procedure Code apply only to 
c^ses where there has been a sale 
under the first attachment. Baldji 
V, Gajanan 159 

Sec 271 18 

Sec 283 152, 154 

Sec 286 20 

Sec 338 215 

Sec 350 131, 134, 215 

Sec 360 215 

Sec 364— See Sec 209. 

COIN. — See Indian Penal Code, Secs. 
^ 230 and 231. 

COLLECTOR— 

The Collector may be responsible to 
> the mortgagee of a revenue de- 
faulter for refusing to accept the 
tender made by him of the Govern- 
ment rent, but if he does refuse it, 
and the land is sold, the title of 
the purchaser is unimpeachable. 
GheldbMi Bhik&rid6s v. Prdnjivan 
Ichhdrdm ...218 

See Assessment. 
COLLUSION— Sfy^ JuEiSPicTroN, 3. 
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CONDITIONAL ADOPTION— 

Where a Hindu widow, in whom 
had vested by inheritance the 
whole of her husband's property, 
moveable and immoveable, agreed 
to accept a boy in adoption on an 
express agreement by his father 
that during her lifetime she should 
be entitled to such property, sub- 
ject, however, to the boy's main- 
tenance and education, and, upon 
the faith of such agreement, adopt- 
ed the boy, it appearing that she 
would not have done so at all if it 
had not been for such agreement : 

Held that the agreement was binding 
upon the adopted son, and that 
the son's proprietary right was 
subject to the interest thereby 
created in favour of his adoptive 
mother. Ohitko Baghundth R/fjd" 
diksh V. Jdnaki, vddow of Baghu' 
ndth B6j6dihshy and ptherg ...199 

CONFESSION— 

1. The direction of Section 346 of 
the Code of Criminal Procedure, 
enjoining that an aocused person 
Bhall sign the record of hig confes- 
sion, is not satisfied by the fol- 
lowing :— ''Signature of A. B, (the 
accused) ; the handwriting, of 0, 
Z>.'' Where the conviction of aper- 
son was based upon a confession 
thus subscribed, the High Court 
reversed it, and held that the 
Session Judge was bound to pre- 
vent the production of .such a 
confession. Beg. v. Dayd Anand 
and Ranchod Khalpo ....44 



2. An accused person, whose signa- 
ture to a statement made by him 
to the committing MagistrQ,te is 
not taken as provided in Section 
346 of the Code of Criminal Pro- 
cedure, is not prejudiced thereby 
within the meaning of that section, 
unless he is unfairly affected as 
to his defence on the merits. 



Where a prisoner in the Court of Ses- 
sion was represented by a pleader 
who had ah opportunity to object 
to the admissibility of his state- 
ment, and did not, the High Court 
held that he was not prejudiced. 
Reg. V. BevdDaydl 237 

3. In the absence of evidence that 
a confession of an accused person 
has been induced by illegal pres- 
sure, it is not to be presumed that 
such confession was so induced. 

According to Section 24 of the In- 
dian Evidence Act, a confession 
is inadmissible only if the Court 
considers it to have been induced 
by illegal pressure. Where the 
Session Judge did not consider a 
confession to have been so in- 

. duced, the High Court, upon a 
reference under Section 263 of 
the Code of Criminal Procedure : 

Held it to have been properly ad- 
mitted, and finding it to be full 
and clear, and supported by relia- 
ble evidence, acted upon it by con- 
victing the person who made it, 
notwithstanding his retraction of 
it in the Court of Session, and his 
being found not guilty by the 
Jury. Reg. v. Balvant 137 

4. The confession of one of the pri- 
soners cannot be used to corrobo- 
rate the evidence of an accomplice 
against the others. Reg. v. MaMpd 
bin Kapand and others 196 

See Act I. of 1872, Secs* 27 and 
30. Amendment OF Charges. 

CONJblRMATION.— See Rights of 

PUBCHASERS AT CoURT SaLES, 

CONSEQUENTIAL RELIEF.— Se« 
Dbclabatort Decree. Suit for a 
Declaration of Right to Propertt 
under Attachment. 



CONSIDERATION— 

The consideration mentioned in a 
deed of sale by the parties thereto 
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must be regarded as showing the 
Value of the interest conveyed for 
the purposes of registration under 
Act XX. of 1866. Bohinee Debia 
V, Shib Ghwnder Ghaterjee (15 
Calc. W. B. Civ. llul. 658) fol- 
lowed, Vdsudev v. BAftia 149 

« 

CONTEMPT OF COURT— 

For the purposes of Section 473 of 
the Criminal Procedure Code, an 
Assistant Session Judge is a dif- 
ferent court from the Session 
Judge. Accordingly, an offence, 
which is committed in contempt of 
the Session Judge's authority, is 
cognisable by an Assistant Ses- 
sion Jadge. Beg, v. Gtddbdds 
KuherdAs 98 

CONVICTION BY HIGH COURT.— 
See Confession, 3. 

CONVICTION OF AN OFFENCE 
WITHOUT A SPECIFIC 

CHARGE.— iSee Criminal Procb- 
DURE Code, Sec. 457. . 

CO-PARCENBR.— See Undivided 
Hindu Family, 1, 2, 3. 

CORROBORATIO N— 

The evidence requisite for the corro- 
. boration of the testimony of an 
accomplice must proceed from an 
independent and reliable source, 
and previous statements made by 
the accomplice himself, though 
consistent with the evidence given 
by him at the trial, are insuffi" 
cient for such corroboration. 

The confession of one of the prison- 
ers cannot be used to corrobo- 
rate the evidence of an accomplice 
against the others. Beg v. MclUi' 
^ 196 

COTTON FRAUDS.— See Bombay 
Act IX. OF 1863, Sbc. 2. 



CRIMINAL PROCEDURE CODE— 

Sbc. 4— 

To make a case a ''session case" 
within the meaning of Section 4 
of the Code of Criminal Proce- 
dure, it is not necessary that it 
should be triable exclusively by 
the Court of. Session. Beg, v. 
Giddbdds Kuberdds 98 

Sec. 16 99 

Sbcs. 17akd 18 101 

Secs. 59 AND 60 — 

Whether or not a private complain- 
ant is permitted, under Section 59 
of the Code of Criminal Proce- 
dure, to conduct a case as prose* 
cutor, he may instruct counsel 
who shall be entitled to appear, 
under No. 7, Chapter XI. of the 
High Court Rules, and the Public 
Prosecutor may, thereupon, avail 
himself of the counsers services 
under Section 60, In re NdrAyan 
M, Pendshe 102 

Sec, 119— 

Section 119 of the Code of Criminal 
Procedure not making it obliga- 
tory upon a police officer to re- 
duce to writing any statements 
made to him during an investiga- 
tion, neither that section, nor Sec- 
tion 91 of the Indian Evidence 
Act, renders oral evidence of such 
statements inadmissible. If the 
statements be actually reduced to 
writing, the writing itself cannot 
be treated as part of the record or 
used as evidence, but may be used 
for thct purpose of refreshing 
memory under Section 159 of the 
Evidence Act. Consequently, the 
person making the statements 
may properly be questioned about 
them ; and, with a view to im- 
peach his credit, the police officer 
himself, or any other person in 
whose hearing the statements 
were made, can be examined on 
the point under Section 155 of 
the Evidence Act. Beg. y, Utta/ni' 
ch(md •'-, 120 
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Sec. V22 44 

Sec. 141 171 

Sec. 218 124 

Sec. 235— 

The effect of Section 235 of the 
Code, read with Sectioos 51) and 
60, is to make erery case tried by 
the Court of Session a case falling 
within the provisions of Section 
60, that is to say, the Public Pro- 
secutor may always avail himself 
of the services of counsel retained 
by a private individual, and in so 
doing he does not deprive himself 
of the management of the case. 
In re Niirdyan- M, Feiidslie ....102 

Sec 249— 

The purpose of Section 249 of the 
Code of Criminal Procedure, as 
amended by Section 20 of Acfc XI. 
of 1874, is to make depositions 
given before Magistrates in the pre- 
liminary inquiry, evidence in the 
trial before the Court of Session, 
only when the Session Judge de- 
termines, in the exercise of his dis- 
cretion, that they are to be used 
in this way. But the exercise of 
this discretion, considering it as a 
matter of fact or law, is open to 
. review by the Appellate Court. 
B>eg. V. Arjun Meghd and an- 
other 281 

Secs. 251 AND 252— 

Where the assistance of counsel has 
once been accepted, that assist- 
ance is not excluded* at the 
stages of the trial (summing up by 
the Prosecutor and his reply) to 
which Sections 25, and 252 apply. 
In re Ndrdyan M. Pendshe ... 102 

Sec. 256. — /8«ePE0CBDUBB,7...97, 279 

Sec 263— 

According to Section 24 of the In- 
dian Evidence Act, a confession 
is inadmissible only, if the Court 
considers it to have been induced 



by illegal pressure. Where the 
Session Judge did not consider 
a confession to have been so 
induced, the High Court, upon a 
reference under Section 263 of 
the Code of Criminal Procedure : 

Held it to have been properly ad- 
mitted, and finding it to be full 
and clear, and supported by reli- 
able evidence, .acted upon it by 
convicting the person who made 
it, notwithstanding his retraction 
of it in the Court of Session, and 
his being found not guilty by the 
Jury. Beg, v. Balvant V. PendMr^ 
kar 137 

Sec 272— 

Under Section 272 of the Code of 
Criminal Procedure, as amended 
by Section 23 of Act XI. of 1874, 
an appeal against an acquittal 
presented by the Government six 
months after the date of the 
judgment complained of, is barred 
by lapse of time, even though the 
six months expired on the day the 
amending Act became law. 

The amended Section 272 should be 
read by itself, and not as a clause 
of the ordinary statute of limi- 
tations. TJie Government of Bom- 
hay, In the matter of Reg, v. Do- 
rdhji BaMbhdi and others ...117 

Sec. 273 127 

Sec 283. — See Material Ebroe.239 

Sec 294 119 

Sec 295 171 

Sec 296. — See Session Case. 

Sec 297— 

The Court will not, under Section 
297 of the Code V Criminal Pro- 
cedure, interfere with an acquittal. 
The Government of Bombay. In the 
matter of Beg. v. Dordbji BAlAbhAi 
and others 117 

iSea Material Ebbob 124 

Sec. 300. — See Matebial Error. 
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Sec. 346- 

1. The direction of Section 346 
of the Code of Criminal Pro- 
cedure, enjoining that the accused 
person shall sign the record of his 
confession, is not satisfied by the 
following : — ** Signature oi A. B. 
(the accused) ; the handwriting 
uf C. D." Where the conviction of 
a person was based upon a con- 
fession thus subscribed, the High 
Court reversed it, and held that 
the Session Judge was bound to 
prevent the production of such a 
confession. Beg. v. Dayd AnandA4i 

2. An accused person whose signa- 
ture to a statement made by him 
to the committing Magistrate is 
not taken as provided in Section 
346 of the Code of Criminal Pro- 
cedure, is not prejudiced thereby 
within the meaning of that section, 
unless he is unfairly affected as to 
his defence on the merits. 

Where a prisoner in the Court of 
Session was represented by a 
pleader who had opportunity to 
object to the admissibility of his 
statement, and did not, the High 
Court held that he was not preju- 
diced. Reg . V. Devd DayM .•.237 

See Procedure, 7. 

Sec. 347 99 

Secs. 447 TO 449. — See Amendment 
OF Charge. 

Sec. 454 16 

Sec. 457— 

When a person is charged with an 
ofpence consisting of parts, a com- 
bination of some only of which 
constitutes a, complete minor of- 
fence, he may, under Section 457 
of the Code of Criminal Procedure, 
be convicted of the latter without I 
being speoificaUy charged, but 
only when the graver charge gives 
notice of all the circumstances 
going to constitute the minor 
offence. 



Hence where a man charged with 
murder was convicted of abetment 
of it, the High Court annulled the 
conviction and sentence, and or- 
dered him to be re-tried on the lat- 
ter charge. Beg, v. GhandNur. 240 

Sec. 464 124,128 

Sec. 470. — See Procedure, 6 

Sec. 473— 

For the purposes of Section 473 of 
the Code, an Assistant Session 
Judge is a different court from 
the Session Judge. Accordingly, 
an offence which is committed in 
contempt of the Session Judge's 
authority is cognisable by an 
Assistant Session Judge. Beg. v. 
GulabdAs Kuberdds 98 

Pec. 491 172 

Secs. 493 and 502. — See RfecoGNi- 
zANCB Bond. . 

Sec. 530 171 

CROSS-EXAMINATION OP A WIT- 
NESS AFTER HIS EXAMINA- 
TION BY THE COURT-^ 

The principle that parties canopt, 
without the leave of the Court, 
cross-examine a witness whom, 
the parties having already examin- 
ed or declined to examine, the 
Court itself has examined, applies 
equally whether it is intended to 
direct the cross-examination to the 
witness's statements of facts, or to 
circumstances touching his credi- 
biHty,tor any question meant to 
impair his credit, tends (or is de- 
signed) to get rid of the effect of 
each and every answer, just as 
much as one tiiat may bring out 

• an inconsistency or contradiction. 
Section 155 of Act I. of 1872. 
Beg. V. SahhArAm Mukundji ... 1 66 

CUMULATIVE SENTENCE— 

Where the act of an accused person 
coupled with his intention or know- 
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ledge, constiiutes a graver offence, 
ihe circmnstaiice that the same act 
also answers to the definition of 
another less grave offence, does 
not render him. liable to a cumula- 
tive punishment. 

Case where different statutes provide 
separate pnnishments for the same 
act, distinguished. Reg, v. Bad 
Basayd 13 

DAMAGES— 

1, A suit for damages may be 
brought by a person holding 
the office of village priest by pre- 
scription against au intruder who 
deprives him of the exercise and 
benefits of that office. Vithal Krish- 
na V. Anant. 6 

2. There is not any universal rule 
that a judgment- creditor is, or 
that he is not, liable in suit for a 
wrongful seizure, or for injury to 
the goods while under seizui'e. 
His liability must depend upon 
the circumstances of the case, 
t.6., upon the fact whether the 
wrctogful seizure or the injury is 
the result of his own conduct ; 
for instance, if the judgment-credi- 
tor personally, or by his authorized 
agent (caj. ^r., his pleader), apply, 
under Section 214 of the Civil 
Procedure Code, for the attach- 
ment of properiy which is special- 
ly designated in that application, 
and if the Court grant its warrant 
for the seizure of that particular 
property, and the officer of the 
Court execute the warrant, and 
the property be not that of the 
judgment-debtor, the judgment- 
creditor would certainly be liable 
for that wrongful seizure, and the 
officer of the court could justify 
under the warrant, and would not 
be Hable so long as he kept within 
the duty expressly prescribed for 
him by it. 

But if the application of the judg- 
ment-creditor were for a general 



attachment under Section 218 of 
the Code, and the Court took no 
such security from him as it might 
take under that section, and if the 
Court granted a general warrant 
for the attachment of the moveable 
property of the judgment-debtor, 
and the officer of the Court, with- 
out any suggestion to that effect 
from the judgment-creditor or his 
agent beyond a general direction 
to execute the warrant, were to 
seize property not belonging to 
the judgment-debtor, the judg- 
ment-creditor would not be re- 
sponsible. 

Qucere, — Whether under such cir- 
cumstances as these last men- 
tioned, the officer of the court 
would be responsible? V^nd v. 
Hatd 46 

DAMNUM ABSQUE INJURIA. 49,55 
DECLARATORY DECREE— 

Where a plaintiff sued for a declar- 
ation of his eligibility to the office 
of Pdtil, if elected under the pro- 
visions of Act XI. of 1843, he hav- 
ing been obliged to sue to estab- 
lish his eligibility in consequence 
of the defendant's persistent denial 
of the plaintiffs claim to such 
eligibility, whereby the revenue 
authorities were induced to refuse 
to recognise it : 

Held that tiie suit was cognisable 
by a Civil Court. 

Held also that such a suit would lie, 
even when the object of it was 
only to enable the plaintiff to 
influence the revenue authorities, 
%j showing that the civil court 
had declared him eligible for office 
as Pdtil. Ahdji Sar^qji v. NUoji 
Bdloji (2 Bom. H. C. Rep. 324) 
and Yesiiji Apdji v. Tesdji MhMqji 
(8 Bom. H. C. Rep. A. C. J. 35) 
distinguished. Ningangavdd v. 
SaiydTiffcivdd ....*• ■•• 23a 
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DECREE— 

A notice or order to a judgment- 
debtor, -4, not to pay the amount 
decreed to his judgment-creditor, 
J5, will not in any case serve to 
keep the decree alive in favour of 
(7, a judgment-creditor of B, at 
whose instance the notice or order 
is issued, much less in favour of 
other judgment-creditors of B, 
with whom A had nothing to do. 
The period during which a decree 
remains under attachment should 
not be deducted from the time 
within which proceedings must 
be taken for the execution of the 
decree : ' Ghandi Prasad Nandi v. 
Robghunath Dhar (3 Beng. L. R. 
Appendix 52) dissented from. 

An application for execution of the 
decree in the original suit and 
proceedings thereon, which, with- 
out formally and expressly asking 
for execution of the decrees in 
regular and special appeal, recog- 
nised those decrees, and sought 
relief consistent with the final de- 
cree, can be judicially recognised 
as a proceeding for the purpose of 
executing the final decree. Mir 
Ajmnddiii v. Mathurddds 206 

See Civil Procedure Code, Secs. 
209 AND 364 

DEFENDANT.— iSee Jurisdiction, 3. 
Suit aqainst a Minor. 

DISCREPANCIES— 

Discrepancies are not less infirma- 
tive of testimony, because a greater 
sagacity on the part of witnesses 
would have ^.voided tl^em. Beg. v. 
Kdlu Pdtil and another —146 

DISCRETION.— See Criminal Proce- 
DUKE Code, Sec. 249. 

DISOBEDIENCE TO NOTICE TO 
PRODUCE EVIDENCE,— iSee No- 
tice TO Produce Evidence 

B 120— c 



DISTURBANCE OF OFFICE.— See 
Damages, 1. 

DUTY OF JUDGE TO PREVENT 
PRODUCTION OF INADMIS- 
SIBLE EVIDENCE.— See Proce- 

DURE, 7. 

DYING DECLARATION— 

The declaration of a dying person, 
albeit made on solemn affirmation 
before a Magistrate, who was not, 
however, the committing Magis- 
trate, and signed by him, is not 
admissible in evidence without 
legal proof that the deceased made 
such a declaration. Reg. v. Fata 
Addji 247 

ESTOPPEL— 

Where the defendant actively parti- 
cipated in the adoption of the 
plaintijff by the defendant's brother, 
and by many acts signified to the 
plaintiff and to his adopting father, 
the defendant's complete acquies- 
cence in the adoption, and thereby 
encouraged the plaintiff, who was 
an adult, to assent to such adop- 
tion, and allowed the adopting 
father to die in the belief that the 
adoption was valid, and finally 
concurred in the performance, by 
the plaintiff, of the funeral cere- 
monies of his adopting father : 

Held that the defendant was estopped 
from disputing the validity of 
the adoption. Saddshiv Moresh^ 
var Ghdte v. Hart Moreshvar 
Ghdte 190 

See Hindu Law, 1. Suit for a 
Declaration of Right to Pro- 
perty under Attachment. 

EVIDENCE— ' 

A and 5, two undivided Hindu bro- 
thers) conveyed to their mother, 
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C, one-third share in the ancestral 
property of the family by a deed 
of sale, dated 29th August 1851. 
Subsequently A sold his one-third 
share in the joint ancestral pro- 
perty to J? by a deed dated the 4ith 
August 1852. In a suit brought 
by a judgment-creditor of A in 
1868 to receive A^s half share in 
the joint property from B and C, 
the plaintiff gave in evidence pro- 
ceedings taken by A jointly with 
his brother, B, in 1856 against a 
third person, relating to the joint 
property, with a view to show that 
the two documents were illusory, 
and intended to screen A's share 
from execution by his creditors : 

Held that such proceedings were im- 
» portant and relevant evidence, in 
order to test the bond fides, with 
. which A executed the two docu- 
ments, as it was important to 
ascertain how A subsequently 
demeaned himself with- regard to 
the property, his share or interest 
in which he purported to convey 
by those documents, Oirdhar 
' Ndgjishet v. Oawpat MorobA and 
Bhdgirthibdi kom Morobd 129 

See Act L op 1^72, Dying Declara- 
tion. 

EVIDENCE PROPERLY ADMIT- 
TED WITHHELD FROM THE 
JURY— 

The statement of a witness for the 
defence, that a witness for the pro- 
secution was at a particular place 
at a particular time, and conse- 
quently could not then have been 
at another place, where the latter 
states he was, and saw the accused 
persons, is properly admissible in 
evidence, even though the witness 
for the prosecution may not him- 
self have been cross-examined on 
the point, Sections 5, 11, and 153 
(Illustration C) of Act I. of 1872. 

Where such a statement, after being 
admitted, was withheld from the 



Jury, the High Court ordered a 
new trial. Meg. v. Sahhdrdm 
Mukundji 166 

EVIDENCE OF ACCOMPLICE.— 
SeeAcTl. of 1872, Skcs. 30, 114, 133, 
AND 157. 

EVIDENCE, MISAPPRECIATION 
OF. — See " Material Ekror.'* 

EXECUTION.— See Decree. Ina'm- 
da'r, 1. Rights of Purchasers at 
Court Sales. 

EXECUTION OF DECREE— 

The Court, to which a decree is sent 
for execution by another court, 
has the power to take the same 
steps, including the issue of a no- 
tice under Section 216 of the Code 
of Civil Procedure, which it could 
take in execution of its own decree. 
ChhagomldlNarhJierdm v. Jamnd- 
dds Manchdrdm 19 

See Decree. 

EXECUTION CREDITOR.— See 

Damages, 2. Lis Pendens, 2, 3. 
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EXPRESSLY "— 

Where two documents were executed 
in the Island of Bombay, respec- 
tively, under date the 29th 
August 1851 and 4th August 1852, 
and did not appear to have been 
originally expressly intended to 
operate within any of the zillahs 
subordinate to the Presidency of 
Bombay : 

Held that they did not come within 
the scope of Regulation XV III. of 
1827. That regulation being an 
enactment imposing stamp duties 
upon the subject, must be strictly 
construed, and although the High 
Court believed that those docu- 
ments were actually intended to 
operate, so far as the particular 
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property in question in the suit 
was concerned, in the zillah of 
Tanna, the High Court declined 
to hold " expressly " to mean the 
same as "actually," as nothing 
appeared on the face of either of 
those documents to show where 
the property mentioned in them 
was situated. Oirdhar Ndgjishet 
V. Ocunpat Morohd and Bhdgirthibdi 
Jcom Morohd • 129 

EXTRAORDINARY JURISDIC- 
TION OF THE HIGH COURT.-— 
See Act XI. of 1866, Sec 6. Civil 
Peocbdube Code, Secs. 209 and 364. 

FALSE EVIDENCE— 

In a non-judicial proceeding, the 
object of which is to discover the 
writer of a scandalous petition, it 
is not competent for the Magistrate 
conducting the proceeding to ad- 
minister an oath. 

The High Court reversed a convic- 
tion for giving false evidence where 
an oath was administered under 
the above circumstances. Beg. v. 
Jibhdi Vajd 11 

See Session Case. 

FAMILY PROPERTY.— 5ee Undi- 
vided Hindu Family, 1, 2, 3. 

FAMILY USAGE.— See Hindu Law> 
2, 

I 

FEES. — See Damages, 1. 

FORGERY— 

1. A signed B^s name to petitions 
presented by C to the Mamlatdar, 
requesting his summary assistance 
under Regulation XVII. of 1827, 
for the recovery of rents from B*s 
tenants : 

Held that even if A had no authority 
from B to sign his name, and if A 
wished to deceive the Mdmlatdar 



into the belief that it was B him- 
self who had signed the petitions, 
still, if there had been no intention 
t/O defraud anybody, or if no 
wrongful gain or wrongftj loss 
could have been caused to A or 
By A! 8 act did not constitute for- 
gery within the meaning of the 
Indian Penal Code. Avoidance of 
litigation is no wrongful loss to 
Government. Beg. v. Bhavdni- 
shanhar 3 

2. Where a subsequent addition to 
a document, though unauthorised 
by the executant, serves only to 
state explicitly what is already im- 
plied in the document, and what 
the law would infer from it, such 
addition is immaterial, and does 
not vitiate the instrument. In- 
terest at a penal rate should not 
be awarded if there be no demand 
for it, or for a sum by way of com- 
pensation for special damage, on 
the part of the plaintiff. Tikarndds 
V. Gangd ..*.203 

See Act! op 1872, Sec. 11. 

"FORMER YEAR."— See JiyRisDic- 

TION, 3. 

GIVING FALSE EVIDENCE IN A 
JUDICIAL PROCEEDING.— iSee 

Sbssion Case. 

GOVERNMENT ORDER.— 5e« As- 

SESSMENT. 

HIGH COURT RULE No. 7, CHAP. 
XI.— /See Right of Counsel to con- 
duct Prosecution. 

HINDU LAW— 

1. Where a Hindu ^idow in whomi 
had vested by inheritance th^ 
whole of her husband's property, 
moveable and immoveable, agreed 
to accept a boy in adoption on an 
express his agreement by father 
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that during her lifetime she shonld 
be entitled to such property, sub- 
ject, however, to the boy's main- 
tenance and education, and, upon 
the faith of such agreement, 
adopted the boy, it appearing that 
she would not have done so at a}l 
if it had not been for such agree- 
ment: 

Held that the agreement was binding 
upon the adopted son, and that 
the son's proprietary right was 
subject to the interest thereby 
created in favour of his adoptive 
mother. Held also that under the 
Hindu law the power exercised by 
a father in giving his son in adop- 
tion is not only co-extensive with 
the power of a guardian, but is 
more like the power of an absolute 
proprietor. Chitko v. Jdndki .199 

2. Among the members of the Utpat 
families of Pandharpur, in the 
Sholapur District, daughters are 
excluded from succession, by a 
long and uniform family usage. 

Under Hindu law, a family usage or 
custom, when clearly proved, out- 
weighs the written text of the law. 
But the greatest care must be ex- 
ercised in accepting the alleged 
usage or custom as proved. When 
it is a family custom, the evidence 
must clearly show that it has been 
submitted to as legally binding, 
and not as a mere arrangement by 
mutual consent for peace or con- 
venience. 

Any special rule of inheritance prov- 
ed to exist in a Hindu fiucnily, 
and which is ancient, uniform, and 
reasonable, and not repugnant to 
the fundamental principles of 
Hindu law, should not be refused 
recognition. 

Origin and growth of the rights of 
inheritance of the widow and 
daughter by general Hindu Law 



considered. Bhdu Ndndji Utpdt 
V. Sundrdbdi 249 

See Adoption, 1, 2. Mortgage ik 
GuzERAT. Mortgage, 4. Undivided 
Hindu Family, 3. 

IMPLIED CONT R ACT. —See Act XI. 
OP 1805, Sec. 6. 

INADMISSIBLE EVIDBNCP.— ^^e 

Act I. of 1872, Sec. U. Procedube, 
7. 

INA'MDA^Rr- 

1 . The paramount rights of Govern- 
ment in respect of debts due to the 
Crown are not transferred ,to 
alienees (such as Indmddrs) of Go- 
vernment revenue. 

If an Indmddr fails to recover his 
rents by any of the special pro- 
cesses provided in the Regulations, 
and is obliged to go into the civil 
court and obtain a decree foi; 
arrears, the sale of the land in 
execution of such a decree has the 
same effect (and no more) as a 
sale of land in execution of a 
decree for any other debt. 

A mortgage deed, when registered, 
is valid without possession. Bdldji 
Ndr^yan v. Edmchandra 37 

2. Government, by an indenture 
dated the 25th January 1819, con- 
veyed to A and B, and their heirs 
and assigns, certain villages in the 
Island of Salsette, with the excep- 
tion of such spots of ShUovri tenure 
as might be therein, or on any 
part thereof, which could only 
become the property of A and B^ 
on their purchasmg the same from 
the proprietors. Since 1819 the 
holders of these Shilotri lands had 
paid to the grantees and their heirs 
assessment (or rent) at a fixed rate 
which, before the grant, they used 
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to pay to Government. In an 
action brought by an heir of A and 
B in 1868 to recover an enhanced 
rent or assessment levied on these 
lands: 

Held that ihe efect of the exception 
in the Indenture of 1819 being to 
throw upon the plaintiff the burden 
of proving his right to enhance the 
rent (or revenue), which he had 
failed to do, and Regulation I. of 
1808, Section 4, Clauses 1 and 2, 
containing admissions by Govern- 
ment (winch then was the imme- 
diate landlord of the ShilotricUirs) 
that Government itself had no such 
right, plaintifif was consequently 
not entitled to raise the rent. 

Meld also that though the language 
of the exception was so large that 
it might have been construed to 
exclude any right on the part of 
the grantees to receive rent (or 
revenue), yet that as the defendant 
or his predecessors had, ever since 
1819, paid to the plaintifif and his 
predecessors the revenue paid 
before that time to Government, 
that revenue passed under the In- 
denture of 1819 to. the grantees in 
the deed. Bddibhdiv. B(imji... 162 

See Notice opEnchancbment of Rent. 

INA'M LAJtroS, SUIT FOR POSSES- 
blON OF.— See Jubisdiction, 2. 

INDIAN PENAL CODE— 

Sec. 152 120 

Sec. 161 126 

Sec. 174 231 

Sec. 182 6 

Sec. 193-— See False Evidence. Peo- 

CBDTJRB, 1. 

Secs. 230 AND 231— 

The test of whether a coin is money 
or not, is the possibility of taking 
it into the market and obtaining 
goods of any kind in exchange for 



it. For this its value must be 
be ascertained and notorious: 
Held, therefore, that to counterfeit 
a coin of the Emperor Akabar's 
time was not an offence under Sec- 
tions 230 and 231 of the Indian 
Penal Code. Beg, v. Bdpu Yd- 
dav ...172 

Sec. 323 120 

Sec, 396 146 

Sec. 426 14 

Secs. 435 AND 436. — See Cumulative 
Sentence. 

Sec 464 — ^ee FoBaEET, 1. 

Sec. 471 6 

INTENTION COUPLED WITH 
ACT, — See Cumulative Sentence. 

INTENTION TO DEFEAUD.— See 
Fobgert, 1. 

INTEREST AT A PENAL RATE-^ 

Interest at a penal rate should not 
be awardejj^ if there be no demand 
for it,.o|^f6f i sum by way of com- 
pensail6t~ H|i special damage on 
the paart,^ .^ne plaintiff. Tiham-' 
das Javth^trd^s v. Gang/i kom Ma- 
thurddds 203 

JOINT FAMILY PROPERTY.— gee 

MOBTGAGE, 4. 

*' JOINTLY TRIED."— See Act I. op 
1872, Sec. 3Q. 

JURISDICTION— 

1. A puisne attaching judgment- 
creditor for a sum under B>s. 5,000 
applied to a Subordinate Judge, 
under Section 266 of the Civil Pro- 
cedure Code, to have a sale, made 
in a suit brought in his court, by a 
senior attaching judgment-credi- 
tor, for a sum above Rs. 5,000, set 
aside. The application was re- 
f used; on the ground of want of 
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jurisdiction, as the applicant was 
not a party to tlie suit, and the sale 
was accordingly confirmed. 

On regular appeal to the High 
Court : 

Held that the term " applicant " in 
Section 256 is not confined to the 
parties to the suit, but also includes 
any person who has sustained 
Bubste^tial injury by'reason of any 
material irregularity in publishing 
or conducting the sale. 

Held also that, although the applicant 
was creditor for a sum less than 
B)S. 5,000, still, as the sale took 
place in a suit for a sum above 
Rs. 5,000, an appeal lay to the 
High Court. Some of the dicta 
in Joge Narian Singh v. Bhughano 
(2 Calc. W. R, Mis. Rul. 13) ; 
Jjuch/meeput Singh Doorgur v. 
Mociktakushee Vepia (9 Ibid. Ciy. 
Rul. 388), and Bae Sitaram v. 
Balhrishna Tewaree (1 S. D. A. 
Rep. 377 N.-W. P.) referred to 
and dissented from. Kinshnardv 
Venkatesh v. Vdsudev Anant 15 

2. Bombay Act in. of 1863, Section 
3 deprives the civil courts of juris- 
diction in respect of all claims 
against Government on account of 
Indms ; in other words, claims 
referring to total or partial exemp- 
tion from the payment of Govern- 
ment revenue, but it does not 
deprive the civil 'courts of juris- 
diction in respect of claims to 
recover possession of InAm lands. 
Shidmalv, W- Anderson 39 

3. The expression " or former year" 
in Regulation XVII. of 1827, 
Section 31, Clause 3, does not mean 
the year immediately preceding 
the current year, but any previous 
year, -and a suit for rent could 
have been brought before a Reve- 
nue OflBcer, when Act XI. of 1865 



was passed, and not before the 
Small Cause Courts constituted by 
that Act. A Special appeal lay in 
a suit of this nature. 

Payment of rent by thp lessee to one 
of several joint lessors, and at liis 
request, discharges the debt as to 
all ; as also payment made at his 
request to one of several joint cre- 
ditors. Where one of several joint- 
creditors, who has no rights sepa- 
rate from those of the others, re- 
fuses to join in the suit as plain- 
tiff, and there is no averment of 
collusion on his part with the de- 
fendant, he cannot rightly be join- 
ed as a defendant, Krishn^rSv v. 
Mdn^ji 106 

See Act XI. of 1865, Sec. 6. Recog- 
nizance Bond. Session Case. 

A 

LACHES. — See Rights of Puecha- 
SERs AT Court Sales. 

LAND REVENUE.— iSee Ina'mda'r, I, 
2. 

LEGAL SHARER, SUIT BY.— See 

MUHAMMABAN Law. 

LESSOR AND LESSEES— /fifee Juris- 
diction, 3. 

LIABILITY OF A DIVIDED 
SHARE IN THE HANDS OP THE 
HEIR FOR THE DEBTS OF THE 
DECEASED— 

The divided share of a Hindu in pro- 
perty which jtt^viously^ belonged 
to the united family, is, after his 
decease, and while yet in the hands 
of his heir, assets for payment of 
the debts of the deceased. 

The proposition of Hindu law, that 
debts follow the assets into whose- 
soever hands they come, must, 
generally speaking, be confined ta 
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separate estate, and tLe liability 
of undivided ancestral estate, in 
the hands of sons and grandsons, 
to the debts of the father or grand- 
father is exceptional. Udardm 
SMr/fm V. R^nu P/induji and 
Venku Pdndvji 76 

LIABILITY OF THE ANCESTRAL 
ESTATE FOR THE SEPARATE 
DEBT OF A DECEASED CO- 
PARCENER IN AN UNDIVIDED 
HINDU FAMILY— 

The whole of the family nndivided 
estate wonld generally, when in 
the hands of the sons or grand- 
sons, be liable for the debts of the 
father or grand-father, and pre- 
viously to the passing of Bombay 
Act VII. of 1866, the sons and 
grandsons were personally liable 
"for the debts of the father or grand- 
father, whether they received as- 
sets or not. But there is no 
•authority for the converse, viz., 
that the father or grandfather is 
responsible for the debts of his 
son or grandson, independently 
of the receipt of assets, unless he 
promise payment, • 

'The proposition of Hindu law that 
debts follow the assets into whose- 
soever hands they come, must, 
generally speaking, be confined to 
separate estate, and the liability 
of undivided ancestral estate, in 
the hands of sons and grandsons, 
to the debts of the father or grand- 
father is exceptional. 

Undivided family property is not 
in the hands of surviving co-par- 
ceners, generally speaking, liable 
to the separate debt of a deceased 
eo-parcener. 

Where, therefore, a Hindu undivided 
in estate from his father, died 
separately indebted to the plain- 



tiffs, who obtained a decree against 
the father and wife of the deceased, 
as his legal heirs and representa- 
tives, to recover from the estate, 
and effects of^ the deceased, the 
amount of their debt and costs, 
and sought, in satisfaction of the 
decree, to attach a shop, which 
during the lifetime of the deceased 
and subsequently to his death, had 
been in the possession of his father, 
there being no proof of any sepa- 
rate estate of the deceased having 
devolved upon his father: Held 
that, though the son was, during 
his life, jointly interested with hS 
father in the shop as being an- 
cestral property, his right had 
come into existence at his birth 
and died with him, and therefore 
the plaintiffs could not render the 
shop available for their claim. 
Udar/im SMrdm v, Rdnu Panduji 
and Vetiku Panduji ....76 

LIABILITY OF EXECUTION CRE- 
DITOR IN DAMAGES FOR 
WRONGFUL SEIZURE.— iSfee 
Damages, 2. 

LIMITATION— 

1 . Where a person, claiming to hold 
land free of Government assess- 
ment, was compelled by the 'Col- 
lector to pay the same, and after- 
wards brought his suit to establish 
his right : 

Bteld that the cause of action first 
arose and the right was actually 
interfered with by the Collector 
compelling payment of the rent ; 
and that as the suit was brought 
within 12 years from that date, it 
was not barred, but that only one 
year's arrears were recoverable 
under Act XIV. of 1869, Section 
1, Clause 4. BJmjang Mahdd&o v. 
Collector of Belgaum , 1 

2. In 1848 two members of an un- 
divided Hindu family mortgaged 
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some land forming a portion of 
the ancestral estate. The mortga- 
gee, having obtained a decree in 
i856 on his mortgage, caused 20 
gimtas of the mortgaged land to 
be attached and sold, on account 
of the right and interest of one of 
the mortgagors only, on 24th 
January 1871. In a suit brought 
by the purchaser against a third 
member of the undivided family, 
in whose possession the 20 guntas 
then were, to recover the same 
from him, as being the property 
of the mortgagor, whose right and 
interest therein had been attached 
and sold : 

Held, Ist — That the purchaser could 
take no more than the share of 
the co-parcener, whose interest 
alone had been attached and sold, 
though this share might be defin- 
ed as it existed at the time of the 
mortgage made by him in 1848. 

2nd. — That as between the pur- 
chaser and the defendant, in deter- 
mining whether the latter had 
been in sole and exclusive posses- 
sion for a period sufficient to bar 
the right of the former, the rule 
of limitation applicable is that 
which would have been applied 
between the co-parcener whose 
interest had been sold and the 
defendant, had the former been 
suing for possession of the land or 
a portion of it. Fdndurang Anand- 
rav V. BhAskar SKcMshiv ..72 

8. The Limitation Act IX. of 1871 
comes into operation from 1st 
July 1871 with respect to appeals 
and applications, and is not con- 
trolled by the General Glauses Act 
I. of 1868, Section 6. 

An application for execution of a 
decree being made on the 27th 
September 1871 , Held not to be a 



suit within the meaning of Section 
1 Clause (a) of Act IX. of 1871, 
and, therefore, barred under Sche- 
dule n. No. 167 of that Act, as 
having been made more than three 
years after the date of the last pre- 
ceding application. 

The application of the 27th Septem- 
ber 1871 cannot be regarded as a 
mere continuation of a proceeding 
pending, viz., of the last preceding 
application of the 7th January 
1868, within the meaning of Act 
I. of 1868, Section 6, at the time 
when the new Limitation Act 
came into operation, though the 
order on the latter application 
having been made on the 31st 
March 1870, would possibly have 
been a sufficient proceeding within 
the 20th Section of Act XIV. of 
1859, to constitute a fresh ter- 
minus, whence tune might run 
under that Act. Govi/nd Laxuman 
V. Ndrayen Moreghwar Ill 

4. Under Section 272 of the Code 
of Criminal Procedure, as amend- 
ed by Section 23 of Act XI. of 
1874, an appeal against an ac- 
quittal presented by the Govern- 
ment six months after the date of 
the judgment complained of, is 
barred by lapse o£ time, even 
though the six months expired on 
the day the amending Act be- 
came law. 

The amended Section 272 should be 
read by itself, and not as a clause 
of the ordinary Statute of Limi- 
tations. 

The Court wiU not, under Section 
297 of the Code of Criminal Pi*o- 
cedure, interfere with an acquittal. 
Beg. V. Dardhji BMbUi 117 

See Act IX. op 1871, Sch. II., Art. 
75. Civil Procedure Com, Sec. 
269. 
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LIS PENDENS— 

1* A sale or JnoiigSLge pendente lite 
is invalid as against the plaintiff, 
and the vendor or mortgagor is 
under a disability to give any valid 
possession as against the plaintiff 
in the pending suit, to the party 
who becomes a purchaser or mort- 
gagee during the pendency of the 
suit, whether or not the purchaser 
or mortgagee pendente lite has 
knowledge of the prior sale or 
mortgage as to which the litiga- 
tion is pending or of the litiga- 
tion itself. Kasim Shaw v. Uno- 
dapersad Chatterjee (1 Hyde 160) 
and Manudl Fruval v. Scmwpalli 
Latchrmdevcumma (7 Mad. H. C. 
Bep. 104) followed. Bdldji Ocmesh 
V. KJmshdlji ...• 24 

2. The rule pendente lite nihil mno- 
vetur is in force in British India. 

Therefore, where the owner of a 
house, during the pendency of a 
suit by an unregistered mortgagee 
for foreclosure and sale, mort- 
gaged the same house by a regis- 
tered mortgage to another person, 
it was held that the last mentioned 
mortgagee had no title as against 
the purchaser under a decree for 
sale in the suit, although such 
purchaser was the plaintiff in the 
suit. 

A grantee or vendee of the defen- 
dant, becoming such during the 
pendency of the suit, need not be 
made a party to the suit, and, in- 
asmuch as the first above-men- 
tioned rule does not rest upon the 
equitable doctrine as to notice, it 
is a matter of indifference whe- 
ther or not, at the time of hh 
becoming grantee or vendee, he 
had actual notice of the existence 
of the suit. Qvlabchamd Mdnih- 
chamd v. Dhondi valad Bhiki ...64 

3. On 'the 31st August 1863, A^ 
b120— (2 



mortgaged his house to J?, who 
brought a foreclosure suit, and 
on the 7th July 1866, obtained a 
decree against A for the sa le of 
the house, if the mortgage debt 
was not paid on or before the 24th 
March 1868. The debt not having 
been paid, the house was sold at a 
Court's sale on the 15th July 1870, 
and purchased by G- Iq. an ac- 
tion brought by the plaintiff to 
recover possession of the house 
on the ground that he had pur- 
chased it on the 2nd August 1868 
at an execution sale under a com- 
mon money decree against A : 

Held that the plaintiff's sale was 
subject, not only to the mortgage 
of 1863, but also to the decree 
upon it under which the right,title, 
and interest of the mortgagor A^ 
passed in 1870 to C, whose pur- 
chase was entitled to preference 
to the plaintiff's purchase in 1868. 

Held further th&t if there had been 
no decree in the mortgage suit, 
the fact that that suit had been 
instituted in 1866, and was peif ding 
in 1868, would have been su£&cient 
to defeat the plaintiff's suit ; his 
purchase in 1868, having been 
made pendente lite, was complete- 
ly subject to any decree which 
might be made in the mortgage 
suit. Bd/vji Ndrdycm v. Krishnaji 
Laikshman 139 

MAGISTRATE.— See Recognizaucb 
Bond. 

MATERIAL ERROR— 

The expression " material error " in 
Section 297 of the Code of Crimi- 
nal Procedure does not include 
error in appreciating evidence, and 
the High Court, wluch, as a Court 
of revision, is as much bound as 
a Court of Appeal by the provi- 
sions of Section 283 of the Code 
extended by Section 300, wiU not 
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be justified in rectifying an error 
merely in the appreciation of evi- 
dence, nor, even an error in law, 
nnless it be shown to the Conrt 
that such error has caused a failure 
of justice* Meg, v. 8akMr/m 
Manohar , 125 

MAXIMS— 

Pendente lite nihil innovetur ...... 66 

Tenvpus non currii contra non valen^ 
tern agere <.212 

MINOR. — See Suit against a Minor. 

MISAPPRECIATION OF EVI- 
DENOE.— iSee " Material Error.'' 

« MIXING."— See Bombay Act IX. 
OF 1863, Sbc. 2. 

MONEY— 

The test of whether a coin is money 
or not, is the possibility of taking 
it into the market, and obtaining 
goods of any kind in exchange for 
it. Beg. v. Bd^u Ydda/u 172 

MORTGAGE— 

1. A sale or mortgage pendente lite 
is invalid as against the plaintiff, 
and the vendor or mortgagor is 
under a disability to give any 
valid possession as against the 
plaintiff in the pending suit, to the 
party who becomes a purchaser 
or mortgagee during the pendency 
of the suit, whether or not the pur- 
chaser or mortgagee pendente lite 
has knowledge of the prior sale or 
mortgage as to which the litigation 
is pending or of the litigation it- 
self. Kasim SJimu v. Unodapersad 
Chatterjee (1 Hyde 160) and 
Manual Fruvelv. Sanapally Latch- 
mideiTanvma (7 Mad. H. C. Rep. 
104) followed. BdUji Oanesh v. 
Khushdlji, son and heir of Bahi- 
roji ••••* »••« • 24 



2. Where a village, without specifi- 
cation of boundaries, is mortgaged 
as a whole, the mortgagee is, on 
the one hand, entitled to it as a 
security with any casual increase 
or decrease which may occur to it ; 
and is, on the other hand, subject 
to its redemption by the mor^^ 
gor to the same extent. Saddshiv 
Anant v. Vithal Anant 32 

3. The rule pendente lite nihil inno^ 
vetur is in force in British India. 

Therefore, where the owner of a 
house, during the pendency of a 
suit by an unregistered mortgagee 
for foreclosure and sale, mort- 
gaged the same house by a regis- 
tered mortgage to another person, 
it was held that the last mention- 
ed mortgagee had no title as 
against the purchaser under a 
decree for sale in the suit, although 
such purchaser was the plaintiff 
in the suit. 

A grantee or vendee of the defendant, 
becoming such during the penden- 
cy of the suit, need not to be made 
a party to the suit, and, inasmuch 
as the first above-mentioned rule 
does not rest upon the equitable 
doctrine as to notice, it is a matter 
of indifference whether or not, at 
the time of his becoming grantee 
or vendee, he had actual notice 
of the existence of the suit. Gnldh- 
chaTidY. Dhondi • ,,64 

4.Where joint family property is mort- 
gaged by one parcener, in order 
that it may bind the other co-par- 
ceners, the mortgagee must prove 
affirmatively that the mortagage 
was assented to by the other co- 
parceners, or was necessary for 
family purposes. 

A mortgage deed, which was execut- 
ed in March 1858, provided for 
the redemption of the mortgaged 
property after the expiration of 
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15 years from date. In a suit 
brought in 1867 to recover part of 
this property, the lower Appellate 
Court held the plaintiff entitled 
to recover, because on the 29 th 
November 1873, when that court 
passed its decision, the time fixed 
for redemption in the mortgage 
deed had already expired : 

Held, in special appeal, in reversal 
of the decree of the lower court, 
that in 1867, when the suit was 
brought, the right even to redeem 
the mortgaged property had not 
accrued, and that, therefore, the 
action was premature. Lild Morji 
V. Vdsudev Moreshvar 283 

See Rights of a Previous Mortgagee. 

MORTGAGE IN GUZERAT— 

The rule of Hindu law that a mort- 
gage with possession takes prece- 
dence of a mortgage of a prior 
date, but unaccompanied by posses* 
sion does not apply to Guzerat. 

Where in Gazerat the defendant, a 
puisne mortgagee in possession, 
had notice of plaintiff's prior mort- 
gage, the defendant was held not 
entitled to claim the benefit of the 
above rule of Hindu law. 

Registration could not of itself alter 
this rule of Hindu law except so 
far as effect may be given to it by 
statute, and registration secures 
the same object which the Hindu 
law intended to secure by requir- 
ing possession, viz., notice to sub- 
sequent incumbrancers of the ex- 
istence of a prior incumbrancer. 

The purchaser of an equity of re- 
demption, with notice of subse- 
quent incumbrances, stands in the 
same situation, as regards such 
subsequent incumbrances, as if he 
had been himself the mortgagor : 



he cannot set up against such 
sabsequent incumbrances either a 
prior mortgage of his own, or a 
mortgage which he or the mort- 
gagor may have got in. Itchdram 
Daydrdm v- Bdiji Jagd ...•••••• 41 

MORTGAGE BY SOME OF THE 
CG-PARCENERS OF A PORTION 
OF THE UNDIVIDED ESTATE.— 
See Undivided Hindu Family, 2. 

MORTGAGE LIEN— SeelNAMDA'E, 1. 

MORTGAGE OF A VILLAGE WITH- 
OUT SPECIFICATION OF 
BOUNDARIES.— /See Mobtgage, 2. 

MORTGAGEE IN POSSESSION FOR 
VALUABLE CONSIDERATION 
WITHOUT NOTICE.— /See Lis 
^Pendens, 1, 

MOTHER OF A MINOR.— S^e Cee- 

TIFICATB OF ADMINISTRATION, 2. 

MUHAMMADAN LAW— 

A suit by a Mnhanmiadan widow 
(legal sharer) against her sons 
(residnaries) for her share of the 
property left by her deceased Jhu-. 
band, is no bar to a suit beins- 
brought by some of the song 
against the others for their sharess 
Imdm V. Kdsim 104 

MUTUAL RELATIONS OF DE- 
CREE IN ORIGINAL SUIT, 
REGULAR AND SPECIAL AP- 
PEALS, AND OF EXECUTION 
THEREON.— See Decree. 



NEW TRIAL.— See Act L of 1872, 
Sec. 5. 

NON-^JUDICLiL PROCEEDING.— 
See Pkocedukb, 1. 

NOTICE— See Lis Pendens, 1, 2. 
Mobtgage ik Guzerat, Peoce- 

DURE, 3. 
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NOTICE OF ENHANCEMENT OF 
RENT.— 

An In/imd/ir is not entitled to recover 
an increased rent if he has given 
notice of snch increase in Decem- 
ber 1870 for the cnrrent year, 
1870-71. HaH Yemaji v. Par- 
ihar&mOundo 23 

NOTICE TO PRODUCE EVI- 
DENCE— 

To render a person liable for dis- 
obedience of a notice nnder Sec- 
tion 16 of Bombay Act IV. of 
1868, it is necessary that the docu- 
ments required for inspection 
should be therein specified. 

Disobedience of an order to produce 
evidence under Section 14 of Bom- 
bay Act I. of 1865, clause 1 , does 
not render a person liable to cri- 
minal prosecution, but simply to 
an adjudication in his absence. 
Eeg, V. MdniMm 231 

OATH, — See Procedure, 1. 
OBJECTION ON THE MERITS— 

An objection to the validity of a docu- 
ment under Regulation XVIII. 
of 1827, as distinguished from its 
inadmissibility in evidence, or from 
a prohibition to courts of justice 
or public ojficers to act upon it, is 
an objection on the merits under 
Act Vin. of 1859. Gwdhar Ndg- 
jishet V. Oawpat Morohd and Bhd- 
giHliihdi JcomMorobd 129 

OBJECTION TO Tb[e VALIDITY 
OP A DOCUMENT — See Regula- 
TioN XVIII. OF 1827, Sec. 10. 

ONUS PROBANDI— 

Where joint fiEunily property is mort- 
gaged by one parcener, in Older 



that it may bind the other co- 
parceners, the mortgagee' must 
prove affirmatively that the mort- 
gage was assented to by the other 
co-parceners, or was necessary for 
family purposes. Lild Morji v. 
Vdsvdev Moreshvar 283 

OPTIONAL REGISTRATION.— See 

Consideration. 

" OTHER PERSON."— /^ee Act X. op 
1865, Sec. 50. 

PARAMOUNT RIGHTS OF GO- 
VERNMENT WITH RESPECT 
TO LAND REVENUE— 

The paramount rights of Govern- 
ment in respect of debts due to 
the Crown are not transferred to 
alienees (such as Ind^nddrs of 
Government revenue. Bdldji 
Ndrdyan Kolatha/r Y. Emnchandra 
Gcmesh Kelka/r 37 

PARTITION— 

1. One member of an undivided 
famjlj cannot sue his co-parceners 
for a declaration that he is entitled 
to recover the whole of a family 
Varskdsan. The only mode in 
which, as between the members of 
the joint family, a declaration of 
right to the Varshdsan can be 
properly obtained is by one of the 
co-parceners bringing a suit for 
partition of the whole of the fa- 
mily estate, including the VarsJid- 
san, and for a declaration of the 
shares of the respective co-parce- 
ners. Trvmhah Bisdt v. Ndrdyan 
Dixit 59 

2. In 1848 two members of an un- 
divided Hindu family mortgaged 
some land forming a portion of 
the ancestral estate. The mort- 
gagee, having obtained a decree 
in 1866 on his mortgage, caused 
20 gutUas of the mortgaged Isjid 
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to be attached and sold, on account 
of the right and interest of one of 
the mortgagors only, on 24th 
January 1871. In a suit brought 
by the purchaser against a tlurd 
member of the undivided family 
in whose possession the 20 guntas 
then were, to recover the same 
from him, as being the property* 
of the mortgagor, whose right 
and interest therein had been at- 
tached and sold: 

"Beld that the share of a co-parcener 
being in the estate as a whole and 
not in any particular part of it, 
can be ascertained only by taking 
a general account of the whole 
estate, and making a distribution 
in accordance with the results of 
such account. In taking such 
account, however, and in making 
the consequent distribution, it 
would be only equitable that the 
share of the co-parcener who 
affected to deal with a portion of 
the land as if empowered to mort- 
gage it, should, ceteris parilms, if 
the purchaser takes his place, be 
so made up as to embrace wholly, 
or so far • as possible, the land 
which the purchaser bought as 
belonging to such co-parcener. 

Held oho that to obtain possession 
of the land purchased by himself, 
the purchaser must file against the 
other members of the family a 
partition suit for the ascertein- 
ment of the share of the co-par- 
cener whose interest he has pur- 
chased, as it stood in 1848, and 
for the allotment to himself of 
that share so far as it can legally 
and equitably be identified with 
the land purchased by himself, 
and that, consequently, the suit 
in its present form will not lie. 
Pdnduromg Anandrdv v. BhAslcar 
Shaddshw 72 

3. If the mortgage or sale be of a 
special portion of the family plx)- 
perty and possessioli of such 



portion can, on partition, be given 
to the mortgagee or purchaser, 
without injustice to prior incum- 
brancers or to co-parceners, it is 
the duty of the court making 
the partition to give effect to the 
mortgage or sale, and so to 
marshal the family property 
among the co-parceners as to 
allot Siat portion, or so much of 
it as may be just, to the mort- 
gagee or purchaser, 

Quoere, — Whether, in the event of it 
being impossible, consistently 
with the rights of others, to give 
possession of the portion mort 
gaged or sold to the mortgagee or 
purchaser, he would be entitled 
to be recouped out of such other 
portion as might, on partition, be 
allotted to the parcener whose 
share in the special portion had 
been mortgaged or sold, Udardm 
Sitdrdm v. Emu PSnduji and 
Venku Pdnduji 76 

PA'TIL. — See Deolaratobt Decbbb. 

PAYMENT BY A LESSEE TO 
ONE OF SEVERAL JOINT 
LESSORS— 

Payment of rent by the lessee to one 
of several joint lessors, and^ at his 
request, discharges the debt as to 
all, as also payment made at his 
request to one of several joint 
creditors. Krishnar(W Bdmchan^ 
ar'a and another v. Mdndji bin 
Saydji amd another 106 

penalty; FOR DISOBEDIENCE 
TO NOTICE TO PRODUCE 
EVIDENCE.— /See Notice to Pbo- 
DUCE Evidence, 1. 

PERJURY.— /S'ee Procedure, 1. 

PLAN— 

That a witness says that a plan was 
prepared in his presence is not a 
sufilcient reason for admitting the 
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plan in evidence, nnless the 
witness also says that to his own 
knowledge the plan is correct. 
Reg. V. Jord Hasji 242 

PLEADING— 

WhOTe one of several joint-creditors, 
who has no rights separate from 
those of the others, refuses to join 
in the snit as plaintiff, and there 
is no averment of ooUnsion on his 
part with the defendant, he can- 
not rightly be joined as a defend- 
ant. Krishnardv Rdmchandra 
mid another v. MdmAji hin Saydji 
and another 106 

See Pabtition. 

POSSESSION— 

The rule of Hindu law that a mort- 
gage with possession takes prece- 
dence of a mortgage of a prior 
date, but unaccompanied by pos- 
session does not apply to Guzerat. 

Where in Guzerat the defendant, 
a puisne mortgagee in possession, 
had notice of plaintiff's prior 
mortgage, the defendant was 
held not entitled to claim the bene- 
fit of the above rule of Hindu law. 

Registration could not of itself alter 
tbis rule of Hindu law, except so 
far as effect may be given to it 
by statute, and registration 
secures the same object which 
the Hindu law intended to secure 
by requiring possession, viz, notice 
to subsequent incumbrancers of 
the existence of a prior incum- 
brancer. 

The purchaser of an equity of 
redemption, with notice of sub- 
sequent incumbrances, stands in 
the same situation, as regards 
9uch subsequent incumbrances, as 
if he had been himself the mort- 
gagor, he cannot set up against 



such subsequent incumbrances 
either a prior mortgage of his 
own, or a mortgage which he or 
the mortsragor may have got 
in. Itchardm Baydrdm v. Bdiji 
Jagd 41 

See Civil Peocbdubb Code, Sec. 269. 
Ina'mda'e, 1. Lis Pendens, 1. 

POSSESSION UNDER A SUBSE- 
QUENT MORTGAGE CREATED 
DURING THE PENDENCY OP 
A SUIT BY A PRIOR MORT- 
GAGEE.— iSee Lis Pendens, 1. 



POWER 
OATH— 



TO ADMINISTER 



In a non-judicial proceeding, the 
object of which is to discover the 
writer of a scandalous petition, it 
is not competent for the Magis- 
trate, conducting the proceeding, 
to administer an oath. The 
High Court reversed a conviction 
for giving false evidence where an 
oath was administered under the 
above circumstances. Beg, v. 
Mhdi Vajd n 

POWERS OF THE HIGH 
COURT.— See "Material Bbrob.'' 

PREJUDICE.— See Ceiminai. Pro- 
cedueb Code, Sec. 346. 

PRESCRIPTIVE RIGHT OP 
INA'MDA'RS TO RECOVER 
FROM SHILOTRIDA'RS THE 
REVENUE FORMERLY PAID 
BY THE LATTER TO GOVERN- 
MENT.— See Shilotbi Lands. 

PRIORITY.— See Lis Pekdens, h 

PRISONERS JOINTLY TRIED.— 

See Amendment of Charge* 

PROCEDURE— 

L In a non* judicial proceeding, the 
object of which is to discover the 
Writer of a scandalous petition, it 
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is not oompetentf or the Magistrate 
conduotiiig the prooeeding to ad- 
minister an oatk. 

The High Court reversed a convic- 
tion for giving false evidence 
where an oath was administered 
under the above circumstances. 
Beg, V. Jibhdi 11 

2. A puisne attaching judgment- 
creditor for a sum under Ra. 5,000 
applied to a Subordinate Judge, 
under Section 256 of the Civil 
Procedure Code, to have a sale 
made in a suit brought in his 
court by a senior attaching judg- 
ment-creditor, for a sum above 
Rs. 5,000, set aside. The applica- 
tion was refused on the ground of 
want of jurisdiction, as the 
applicant was not a party to the 
suit, and the sale was accordingly 
confirmed. 

On regular appeal to the High 
Couft : 

Held that the term " applicant" in 
Section 256 is not confined to the 
parties to the suit, but also 
includes any person who'- has 
sustained substential injury by 
reason of any material irregulari- 
ty in publishing or conducting 
the sale. 

Held also that, although the appli- 
cant was creditor for a sum less 
than Rs. 5,000, still, as the sale 
took place in a suit for a sum 
above Rs. 5,000, an appeal lay to 
the High Court. 

Some of the dicta in Joge Ncmcm 
Singh v. Bhughano (2 Calc, W. 
R. Mis, Rul. 13) ; LucTimeeput 
Singh Doorgur v. MooJctahashee 
Vehia (9 Ibid. Civ. RuL 388) and 
Bae Sitaram Y.Balhrishna Tewaree 
(1 S. D. A. Rep. 377, N.-W. P.) 
referred to and dissented from, 
Krishnardvy. V^kudev 15 



3, The court to which a decree is 
sent for execution by another 
court has the power to take the 
same steps, including the issue of 
a notice under Section 216 of the 
Code of Civil Procedure, -which 
it could take in execution of its 
own decree. Ghhaganldl v. /ow- 
nddds , 19 

4. Section 2 of Act XX. of 1864 
does not prohibit a person having 
a claim against a minor from 
bringing a suit until a certificate 
of administration has been granted. 
He may properly bring Hs suit, 
but immediately after his doing 
so, he should apply to the District 
Judge for the appointment of an 
administrator, and it is competent 
to the District Judge, under Sec- 
tion 8 of the Act to make that ap- 
pointment. In re Motirdm EMpa^ 
chand 21 

5. An order for the issue of a certi- 
ficate of administration to a par- 
ticular person ought not to be 
made till it is ascertained whether 
that person is willing to take it. 

Course pointed out where no relative 
or friend of a minor can be found 
willing to take such a certificate. 
Bdbdji bin Kus^ji v. MdrvM....1^2 

6. When it is intended to charge a 
person with having made a false 
statement in the court of a Ma- 
gistrate or (alternatively) a &ilse 
statement in the court of a Sub- 
ordinate Judge, there must be a 
proper sanction for a prosecution 
on each branch^of the alternative. 

A sanction for a prosecution under 
Section 470 of the Criminal Proce- 
dure Code must designate the 
court where the false statement 
was alleged to have been made 
and the occasion on which it was 
committed* 
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It is desirable, if not necessary, that 
in the sanction for prosecution 
the description of the offence 
intended to be prosecuted should 
be stated in general terms, al- 
though details may be omitted. 
Inre B^ldji SiiArdm 34 

7. The direction of Section 346 of 
the Code of Criminal Procedure, 
enjoining that an accused person 
shall sign the record of his con- 
fession, is not satisfied by the 
following :■— '* Signature of AB- 
(the accused) ; the handwriting 
of CD." Where the conviction of 
a person was based upon a con- 
fession thus subscribed, the High 
Court reversed it, and held that 
the Session Judge was bound to 
prevent the production of such a 
confession. Beg. v. Dayd AviandM 

See CivHi Pbocbdubb Code. Ceminal 
Peocbdube Code. Suit foe a De- 

CLAEATION OF RiGHT TO PboPEBTT 

UNDBE Attachment. 

" PROCEEDING."— iSee Act IX. op 
1871, Sec. 1, cl. (a). 

PROPERTY OF PURCHASER AT 
REVEinJE SALE— 

The purchaser at a revenue sale, 
held in default of the payment of 
assessment, takes free of all in- 
cumbrances, although the revenue 
authorities, without otherwise de- 
priving the def aidter of his right 
of occupancy, under Section 36 of 
of the Bombay Survey Act I. of 
1865, have only sold his right, 
title, and interest. Ahdul Gani v. 
Xrishn/fji BhiMji (10 Bom. 
H. C. Rep. 416) and Gundo 
Shidheshvar v. Mardan 8dheh (Id. 
lb. 419) followed. 

What operates to create the proper- 
ty recognized as a right of 
occupancy is the revenue sale and 



the consequent entry of the 
occupant's name in the Collector's 
books. A memorandum, there- 
fore, declaring a person to be the 
successful bidder at the sale is 
not an instrument creating or 
declaring an interest in immove- 
able property and requiring 
registration under Section 18 of 
Act XX. of 1866. 

The Collector may be responsible to 
the mortgagee of a revenue 
defaulter for refusing to accept 
the tender made by him of the 
Government rent, but if he does 
refuse it, and the land is sold, the 
title of the purchaser is unim- 
peachable. OheUihhdi v. Prd^t^i- 
van 218 



" PROVED,"— iSee 
Bond. 



Recoginzance 



PUBLIC PROSECUTOR.— See Right 

of Counsel to Conduct Peosecution. 

PURCHASER AT COURT SALE.— 
See Rights of Pueohasbes at Couet 
Sales. Undivided Hindu Family, 2. 

PURCHASER AT REVENUE 
SALE. — See Peopbety op Pueohaser 
AT Revenue Sale. 

PURCHASER OP EQUITY OP 
REDEMPTION WITH NOTICE 
OP A SUBSEQUENT INCUM- 
BRANCE, — See MOETGAGE IN 
GUZEEAT. 

REC OGNIZANCE BOND-- 

A ^Magistrate has no jurisdiction to 
call on a person who has entered 
into a recognizance bond, under 
Section 493 of the Code of Criminal 
Procedure, to pay the penalty or 
show cause why he should not do 
so, without previous jmmd fade 
proof, by which is meant evidence 
on oath, that it has been forfeited, 
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Section 502 of the Code of Cri 
minal Procedure, In re Sari- 
rdm 1'^ 

REDEMPTION— 

A mortgage deed, which was exe- 
cuted in March 1868, provided 
for the redemption of the mort- 
gaged property after the expira- 
tion of 15 years from date. In a 
suit brought in 1867 to recoverpart 
part of ttiis property, the lower 
Appellate Court held the plaintiff 
entitled to recover, because, on the' 
29th November 1873, when that 
court passed its decision, the time 
fixed for redemption in the mort- 
gage deed^had already expired : 

EeU in special appeal, in reversal 
of the decree of the lower court, 
that in 1867, when the suit was 
brought, the right even to redeem 
the mortgaged property had not 
accrued, and that therefore the 
action was premature. IdU Morji 
V. Vd8^tdev Moreshvar 283 

See MOBtOAQE, 2. 
REGISTRATION— 

1. A mortgage deed, when regis- 
tered, is valid without possession. 
Bdl^i N^Aym KoUthar v. Bdm- 
chcmdrd Ga/nesh Eelhar 37 

2. What operates to create the 
property recognized as a right of 
occupancy is Sie revenue sale and 
the consequent entry of the occu- 
pant's name in the Collector's 
books. A memorandum, there- 
fore, -declaring a person to be the 
successful bidder at the sale is 
not an instrument creating or 
declaring an interest in immove- 
able property and requiring regis- 
tration under Section 18 of Act 
XX. of 1866. Ghelahhdi Bhikdridds 
V. Pr^jiva/n IcJihArdm 218 

See Consideration. Moetgaqb in 

GUZEBAT. 

b120— e 



REGULATIONS (BOMBAY) — 

No. I. op 1808, Sec. L—See Shilotri 
Lands. 

Sec. 36 163 

Sec. 48 163,165 

Sec. 59 163 

No. IV. of 1827 221 

Sec. 26 254 

No. XVII. of 1827.— iSee Forgbet, 1. 

Sec. 5 220, 221, 222 

Sec. 12 223 

Sec 27..... 108, 109 



Sec. 31, Cl. 3— 

The expression "or former year" 
in Regulation XVH. of 1827, 
Section 31, Clause 3, does not 
mean the year immediately pre- 
ceding the current year, but any 
previous year, and a suit for re^it 
could have been brought before 
a Revenue oflBlcer, when Act XI. 
of 1865 was passed, and not 
before the Small Cause Courts 
constituted by that Act. A spe- 
cial appeal lay in a suit of this 
nature. Krishnardv BdmcTicmdra 
and another v. Md/n4ji him, San/dji 
and a/nother ••••...106 

Sec. 36 109 

No. XVIII, OP 1872 Sbo. 10, et 

SEQ. — 

An objection to the validityof adocu- 
ment under Regulation XV 111. 
of 1827, as distinguished from its 
inadmissibility in evidence, or 
from a prohibition to courts of 
justice or pubHc officers to act 
Tix)on it, is an objection on the 
merits under Act VIII. of 1869. 

Where two documents were executed 
in the Island of Bombay, respec- 
tively, under date the 29th 
August 1861 and 4th August 
1862, and did not appear to have 
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been originally expressly intended 
to operate within any of the 
zillahs subordinate to the Presi- 
dency of Bombay, Held that they 
did not come within the scope 
of Regulation XVIII. of 1827. 
That Regulation, being an enact- 
ment imposing stamp duties upon 
the subject, must be strictly con- 
strued, and although the High 
Court believed that those docu- 
ments were aclmally intended to 
operate, so far as the particular 
property in question in the suit 
was concerned, in the zillah of 
Tanna, the High Court declined 
to hold "expressely" to mean 
the same as " actually," as no- 
thing appeared on the face of 
either of those documents to show 
where the property mentioned in 
them was situated. 

A and J5, two undivided Hindu 
brothers, conveyed to their mother, 
(7, one-third share in the ancestral 
property of the family by a deed 
of sale, dated 29th August 1861. 
Subsequently, A sold his one-third 
share in the joint ancestral pro- 
perty to J? by a deed dated the 
4th August 1852. In a suit 
brought by a judgment-creditor 
of ^ in 1868 to recover A^s half 
share in the joint property from 
B and 0, the plaintiff gave in 
evidence proceedings taken by A 
jointly with his brother B in 1856 
against a third person, relating 
to the joiut property, with a view 
to show that the two documents 
were illusory, and intended to 
screen A^s share from execution 
by his creditors : 

Held that such proceedings were 
important and relevant evidence, 
in order to test the hond fides 
with which A executed the two 
documents, as it was important 
to ascertain how A subsequently 
demeaned himself with regard to 



the property, his share or interest 
in which he purported to convey 
by those documents. Oirdhar 
V. Qawpai « 129 

Sec. 14 228 

No. XXIX. OF 1827, Sec. 6 40 

RENT— 

AnIrUmd&r is not entitled to re- 
cover an increased rent if he has 
given notice of such increase in 
December 1870 for the current 
year 1870-71. flan Y&m^i v. 
Fa/rshr^ Chmdo 23. 

See Ina'mda'r, 1, 2. Jurisdiction, 3. 

REQXnSITES OF A PROPER 
SANCTION FOR PROSECU- 
TION. - See Procbdukb, 6. 

RES JUDICATA— 

Failure in a suit of simple ejectment 
does not bar a subsequent suit 
for redemption, notwithstanding 
that the defendant had asserted 
the existence of his mortgage in 
the former suit. Shridhar v. 
Ndrayan 224 

RESIDUARIEg, SUIT BY.— See 

MUHAMMADAN liAW. 

REVENUE SALE.— See Propbbtt op 
Purchaser at Revenue Sale. 

RIGHT OF COUNSEL TO CON- 
DUCT PROSECUTION— 

Whether or not a private complain- 
ant is permited, under Section 59 
of the Code of Criminal Proce- 
dure, to conduct a case as prose- 
cutor, he may instruct counsel 
who shall be entitled to appear, 
under No. 7, Chap. XI. of the 
High Court Rules, and the Public 
Prosecutor may, thereupon, avail 
himself of the connsel's services 
under Section 60. 

The effect of Section 235 of the 
Code, read with Sections 59 and 
60, is to make every case tried by 
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tiie Conrt of Session a case falling 
within the provisions of Section 
60, that is to say, the Public 
Prosecutor may always avail him- 
self of the services of counsel 
retained by a private individual, 
and in so doing he does not 
deprive himself of the manage- 
ment of the case. 

y^heve the assistance of counsel has 
once been accepted, that assist- 
ance is not excluded at the stages 
of the trial (summing up by the 
Prosecutor and his reply) to which 
Sections 251 and 252 apply. In 
reN^dyanM.Pendshe 102 

RIGHT OF INA'MDA'RS TO RAISE 
THE ASSESSMENT ON SHILO- 

TRI LANDS.— /See Shilotbi Lands 

• 

BIGHTS OF A PEEVIOUS MORT- 
GAGEE— 

On the 31st August 1863,^1 mort- 
gaged his house to B, who brought 
a foreclosure suit, and, on the 
7th July 1866, obtained a decree 
against A for the Sale of the house, 
if the mortgage debt was not paid 
on or before the 24th March 1868, 
The debt not having been pkid, 
the house was sold at a court's 
sale on the 15th July 1870, a,nd 
purchased by 0. In an action 
brought by the plaintiff to recover 
possession of the house on the 
ground that he had purchased it 
on the 2nd August 1868 at an 
execution sale under a common 
money decree against A : 

Seld that the plaintiff's sale was 
, subject, not only to the mortage 
of 1863, but also to the decree 
upon it under which the right, 
title, and interest of the mort- 
gagor, Ai passed in 1870 to 0, 
whose parchase was entitled to 
preference to the plaintiff's pur- 
chase in 1868. 



Held, further, that if there had been 
no decree in the mortgage suit, 
the fact that that suit had been 
instituted in 1866, and was pend- 
ing in 1868, would have been 
suJOScient to defeat the plaintiff's 
suit ; his purchase in 1868 having 
been made p&tidente lite, was com- 
pletely subject to any decree which ' 
might be made in the mortgage 
suit. Mvji Ndrdyan v. Krish- 
ndji„,\m • 139 

RIGHTS OF PRIOR AND PUISNE 
ATTACHING CREDITORS— 
The fact that a puisne attaching 
creditor mentioned, in his appli- 
cation for attachment and sale of 
certain property of his judgment 
debtor, that the same property 
had already been attached at the 
instance of another execution- 
creditor, does not render the 
puisne creditor a claimant through 
the first attaching creditor. 

< 

A puisne attaching creditor cannot 
be regarded as claiming through 
a prior attaching creditor, though 
the assignee of an attaching cre- 
ditor's rights, or the next of kin 
of a deceased attaching creditor, 
may be said to claim under or 
through him. BdUji v. Gflya- 
nan 1^9 

RIGHTS OF PRIOR AND PUISNE 
MORTGAGEE.— See Mobtgagb in 

GUZEBAT. 

RIGHTS OF PURCHASERS AT 
COURT SALES— 

The purchaser at a court's sale buys 
only the then existing right, title, 
and interest of the judgment- 
debtor, and, therefore, ordinarily 
takes subject to the prior right, 
contingent on cohfirmation, of a 
former purchaser, though such 
former purchase be confirmed 
subsequently to his own. 



36 



INDEX. 



Qucere. — Whether the case might 
not be different if the delay in 
the confirmation of the former 
purchase were accompanied by 
great laches on the part of the 
first purchaser, or by other spe- 
cial circumstances. Kondjod v. 
Jan&rdan • 193 

SALE. — See Bights of Purchasbbs 
AT CouBT Sales. 

SALE OF LAND BY AN INA'M- 
DA'R IN EXECUTION OF A 
DECREE FOB ABREABS OF 
BE VENUE— 

If an IndmdAr fails to recover his 
rents by any of the special pro- 
cesses provided in the Regulations 
and is obliged to go into the 
civil court and obtain a decree 
for arrears, the sale of the land 
in execution of such a decree has 
the same efibct (and not more) as 
a sale of land in execution of a 
decree for any other debt. Bdldji 
Ndrdyan Koldtka/r v. Bdmchcmdra 
Ganesh Kelkar 37 

SALE PENDENTE LITE.— See 
Bights of a Previous Mortgagee. 

SANCTION FOR PBOSECUTION— 



"When it is intended to charge a 
person with having made a false 
statement in the court of a Ma- 
gistrate or (alternatively) a false 
statement in the court of a Sub- 
ordinate Judge, there must be a 
proper sanction for a prosecution 
on each branch of the alternative. 
A sanction for a prosecution 
under Section 470 of the Crimi- 
nal Procedure Code must desig- 
nate the court where the &.lse 
statement was alleged to have 
been made and the occasion on 
which it was committed. 

It is desirable, if not necessary, 
that in the sanction for prosecu- 
tii)U the description of the offence ^ 



intended to be prosecuted should 
be stated in general terms al- 
though details may be omitted. 
In re Bdldji Sitdrdm 34 

SESSION case- 
To make a case a " session case*' 
within' the meaning of Section 
4 of the Code of Criminal Pro- 
cedure, it is not necessary that 
it should be triable exclusively by 
the Court of Session. 

For the purposes of Section 473 of 
the Code, an Assistant Session 
Judge is a different court from 
the Session Judge. Accordingly, 
an offence which is committed 
in contempt of the Session Judge's 
authority is cognizable by an 
Assistant Session Judge. Beg v. 
Guldhdds Kurherdds 98 

SESSION COURT.— See SbssionCase. 

SHELOTBI LANDS— 

GovBmment, by an indenture dated 
the 25th January 1819, conveyed 
to A and B and their heirs and 
assigns certain villages in the 
Island of Salsette, with the excep- 
tion of such spots of shilotri tenure 
as might be therein, or on any 
part thereof, which could only 
become the property of A and B^ 
on their purchasing the same from 
the proprietors. Since 1819, the 
holders of these shilotri lands had 
paid to the grantees and their 
heirs assessment (or rent) at a 
fixed rate which, before the grant, 
they used to pay to Government. 
In an action brought by an heir 
of A and B, in 1868, to recover an 
enhanced rent or assessment levied 
on these lands : 

Held that the effect of the excep« 
tion in the Indenture of 1819 
being to throw upon the plain- 
tiff the burden of proving his 
right to enchia.nce the rent (or 
reveutie)) which be had failed to 
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do, and Regulation I. of 1808, 
Section 4, clauses 1 and 2, con- 
taining admissions by Govern- 
ment (which then was the imme- 
diate landlord of the 8hilofriddT8)y 
that Gk)vemment itself had no 
such light, plaiutiff was conse- 
quently not entitled to raise the 
rent. 

Held also that though the language 
of the exception was so large 
that it might have been construed 
to exclude any right on the part 
of the grantees to receive rent (or 
revenue), yet that as the defen- 
dant or his predecessors had, ^ver 
since 1819, paid to the plaintiff 
and his predecessors the revenue 
paid before that time to Govern- 
ment, that revenue passed under 
the Indenture of 1819 to the 
grantees in the deed. D/tcUbMi v. 
Bdm)i 162 

SIGNATURE OF ACCUSED PER- 
SON.— /S'ee Criminal Peocbdubb 
Code, Sec. 346. Procedure, 7. 

SIGNATURE FOR TESTATOR BY 
ANOTHER.— /See Act X. op 1865, 
Seo. 50. 

SINGLE ACT AND INTENTION.— 

See Cumulative Sentence. 

SMALL CAUSE COURT.— iSee Act 
XI. OF 1865, Sec. 6. Jurisdiction, 3. 

SPECIAL APPEAL.— iSee Jurisdic- 
tion, 3. 

STATEMENTS MADE BY PRI- 
SONERS DURING POLICE CUS- 
TODY.— iSee Act I. op 1872, Sec. 27. 

STATEMENTS MADE TO THE 
POLICE.-^/See Criminal Procedure 
Code, Sec. 119. 

STATUTES— 

1 Vic, Ch. 26, Sec. 9.— -iSee Aci? X. 
OP 1866| Sec. 50. 



2 Vic, Ch. 11 26, 67 

STAY OF EXECUTION.— iSee Civil 
Procedure Code, Secs. 209 and 364 

SUBJECT-MATTER OF A SUIT.— 

See Suit for a Declaration op 
Right to Property under Attach- 
ment. 

SUCCESSION.— iSea Hindu Law, 2. 
" SUIT "— 



An application for execution of a 
decree being made on tbe 27th 
September 1871 : 



Held not to be a suit within the 
meaning of Section 1, ClanBe (a) 
of Act IX. of 1871, and, there- 
fore, barred nnder Schednle II., 
No, 167 of that Act, as having 
been made more than three years 
after the date of the last preceding 
application. Govind Laskuman v. 
N&rdyan Moreshvar Ill 

SUIT AGAINST A MINOR— 

Section 2 of Act XX. of 1864 
does not prohibit a person having 
a claim against a minor &om 
bringing a snit nntil a certi- 
ficate of administration has been 
granted. He may properly bring 
his snit, but immedmtely after his 
doing so he should apply to the 
District Judge for the appointment 
of an administrator, and it is com- 
petent to the District Judge under 
Section 8 of the Act to make that 
appointment. In re Motvrdm iSi^- 
eJimd , 21 

See Certificate for Administration, 2. 

SUIT BY ONE CO-PARCENER 
AGAINST THE OTHERS FOR A 
, DECLARATION OP HIS RIGHT 
TO A GOVERNMENT CASH 
ALLOWANCE FORMING PART 
OF THE UNDIVIDED ESTATE. 
'^See Undivided Hindu Family, 1, 
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SUIT BY A LEGAL SHAKER.— 
See MuHAMMiDAN Law. 

SUIT BY RESmUAEIEa— Sec 

MUHAMMADAN LaW. 

SUIT FOR A DECLARATION OF 
RIGHT TO PROPERTY UNDER 
ATTACHMENT— 

In a snit for a declaration that the 
plaintiff had a right of property 
and possession in a bertam house 
nnder attachment, being in effect 
a snit for the removal of the 
attadunent : 

Held that tiie judgment-debt, in re- 
spect of which the honse was at- 
tached, being less than Rs. 5,000, 
no appeal lay to the High Court. 

Qiujere, — ^Whether the plaintifF, hav- 
ing snccessfuUy contended before 
the Assistant Judge that his plaint 
was for a declaration of right 
merely without consequential re- 
lief , and therefore properly stamp- 
ed, could be permitted to say in 
appeal that the house was the 
subject-matter of the suit within 
the meaning of Section 16 of the 
Bombay Courts Act XIV. of 1869/ 

The plaint in such a suit as the 
above, having for its object the re- 
lief of the house from attachment, 
does seek consequential relief. 
Motichand v. Bdd&hai 186 

SUIT FOR ARREARS OF RENT.— 
See JtifciSDiCTiON, 3. 

SUIT FOR DECLARATION OF 
PLAINTIFF'S ELIGIBILITY TO 
THE OFFICE OF PA'TIL.— See 

Declaratoey Decebb. 

SUIT FOR POSSESSION OF INA'M 
LANDS.— iSee Jurisdiction, 2. 

SUIT ON ACCOUNT OF INA'M.— 
See JuEiSDiCTiON, 2. 

SUMMARY ORDER.— See CitiL Peo- 
CEDXJBE Code, Sec. 269. 

TENDER OF GOVERNMENT RENT* 
BY DEFAULTER'S MORTGA- 
GEE.— See Pbopbbtt ofPuecaasbb 
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TRIAL BY JURY.— See Act 1. of 

1872, Sec. 5. 

UNDIVIDED HINDU FAMILY— 

1. One member of an undivided 
family cannot sne his co-par- 
ceners for a declaration that he 
is entitled to recover the whole 
of a family Yarahascm, The only 
mode in which, as between the 
membezB of the joint family, a 
declaration of right to the Va/r- 
shdscm can be properly obtained, 
is by one of the co-parceners 
bringing a suit for partition of 
the whole of the family estate, 
including the VarshAsan, and for 
a declaration of the shares of the 
respective co-parceners. — Trimbak 
Dixit V. Ndrdyan IHosit 69 

2. In 1848 two members of an 
undivided Hindu family mort- 
gaged some land forming a por- 
tion of the ancestral estate. The 
mortgagee, having obtained a de- 
creeinl856 on his mortgage, caused 
20 guntas of the mortgaged land 
to be attached and sold on 
account of the right and interest 
of one of the mortgagors only 
on 24th January 1871. In a suit 
brought by the purchaser against 
a third member of the undivided 
family, in whose possession the 
20 gmitas then were, to recover 
the same from him, as being the 
property of the mortgagor, whose 
right and interest therein had been 
attached and sold : 

Held Istf that the purchaser could 
take no more than the share of the 
cO'^parcener whose interest alone 
had been attached and sold, though 
this share might be defined as it 
existed at the time of the mortgage 
made by him in 1848. 

%fid* — That as between the pur- 
chaser and the defendant^ in deter- 
mining whether the latter had 
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h^efn in sole aiid exolnsive posses- 
sion for a period sufficient to bar 
the right of the former, the rule of 
limitation applicable is tJlat which 
would hayis been applied between 
the oo-parcener whose interest 
had been sold and the defendant, 
had the former been suing for 
possession of the land or a portion 
of it. 

2rd, — That the share of a co- 
parcener, being in the estate as 
a whole and not in any particu- 
lar part of it, can be ascertained 
only by taking a general account 
of the whole estate, and making 
a distribution in accordance with 
the results of such account. In 
taking such account, however, and 
in making the consequent distribu- 
tion, it would be only equitable 
that the share of the co-parcener 
who affected to deal with a portion 
of the land as if empowered to 
mortgage it, should, ceteris paribm, 
if the purchaser takes his place, 
be so made up as to embrace 
wholly, or so far as possible, the 
fond which the purchaser bought 
as belonging to such co-parcener. 

4ith. — That to obtain possession of 
the land purchased by himself 
the purchaser must file against 
the other members of the family 
a partition suit for the ascertain- 
ment of the share of the co-par- 
ner, whose interest he has pur- 
chased, as it stood in 1848, and 
for the allctment to himself of 
that share so far as it can legally 
and equitably be identified with 
the land purchased by himself, 
and that, consequently, the suit 
in its present form will not lie. 
JPdndttrang Ancmdrdv v. Bhdshcur 
ShadMdv Jr2 

3. In the Bombay Presidency, the 
share of one of the co-parceners in 
a Hindu undivided family in the 
ancestral estate may, before parti- 
tion, be seized and sold in execu- 
tion for his separate debt in his ' 



lifetime. Such a oo-parcener can- 
not, however, by simple voluntary 
gift, or by devise, alienate his 
share to a stranger, so as to bind 
his surviving co-parceners alter 
his deoeasa 

The purchaser, mortgagee, or other 
alienee, for valuable considerationi 
of such an unascertained share, 
cannot, before partition, insist 
upon the possession of any parti- 
cular portion of the undivided 
family estate. 

The mortgagee or purchaser of a 
share in the undivided ancestral 
.estate of a Hindu family takes such 
share subject to the prior charges 
or incumbrances affecting thefami* 
ly estate or that particular share. 

If the mortgage or sale be of a 
special portion of the family pro- 
perty, and possession of such por- 
tion can, on partition, be given 
to the mortgagee or purchaser, 
without injustice, to prior incum- 
brancers or to co-parceners, it is 
the duty of the court, making the 
partition, to give effect to the 
mortgage or sale, and so to mar- 
shal the family property among 
the co-parceners as to allot that 
portion, or so much of it as may 
be just, to the mortgagee or pur- 
chaser. 

QucBre, — Whether, in the event of 
it being impossible, consistently 
with the rights of others, to give 
possession of the portion mort- 
gaged or sold to the mortgagee or 
purchaser, he would be entitled to 
be recouped out of such other 
portion as inight, on partition, 
be allotted to the parcener whose 
share in the special portion had 
been mortgaged or sold. 

The attachment of a parcener's 
share in the family property under 
an ordinary money decree should 
go against the share, right, title, 
and interest of the judgment- 
debtor in Bubh parts ofthe family 
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properly (naming and desoribing 
them) as the judgment-creditor 
can specify, and against his share, 
right, title, and interest in all 
other parts of the family property. 

The divided share of a Hindu in 
property which previonsly belong- 
ed to the united family, is, after 
his decease, and while yet in the 
hands of his heir, assets for pay- 
ment of the debts of the deceased. 

The whole of the family undivided 
estate would generally, when in 
the hands of the sons or grandsons, 
be liable for the debts of the 
father or grandfather, and pre- 
viously to the passing of Bombay 
Act VII. of 1866, tiie sons aad 
grandsons, were personally liable 
for the debts of the father or 
grandfather, whether they received 
assets or not. But there is no 
authority for the converse, viz., 
that the father or grandfather is 
responsible for the debts of his. 
son or grandson independently of 
the receipt of assets, unless he 
promise payment. 

The proposition of Hindu law that 
debts follow the assets into whose- 
soever hands they come, must, 
generally speaking, be confined 
to separate estate, and the liability 
of undivided ancestral estate, in 
the hands of sons and grandsons, 
to the debts of the father or grand- 
&,ther is exceptional. 

Undivided family property is not, 
in the hands of surviving co- 
parceners, generally speaking, 
liable to the separate debt of a 
deceased co-parcener. 

.Where, therefore, a Hindu, undivid- 
ed in estate from his father, died 
separately indebted to the plain- 
tiffs, who obtaineda decree against 
the father and wife of the deceas- 
ed, as his legal heirs and represen- 
tatives, to recover from the estate 
and effects of the deceased, the 
amouat of their debt and costs, 



and sought, in satisfaction of the 
decree, to attach a shop, which, 
during the lifetime of the deceas- 
ed and subsequently to his death, 
had been in the possession of his 
father, there being no proof of any 
separate estate of the deceased 
having devolved upon his father. 
Held that, though the son was, 
during his life, jointly interested 
with his father in the shop aa 
being ancestral property, his 
rights had come into existence 
at his birth and died with him, 
and, therefore, the plaintiffs could 
not render the shop available for 
their claim. KaVydnbhM v. Motirdm 
Jamndd^Sy 10. Bom. H. C. Rep. 
378; Vdmdev Bhat v. Venkatesh 
SmhMv, 10 Bom. H. C. Rep. 139 ; 
and Faki/rAppd v. Ghand^dy 10 
Bom. H. C, Rep. 162, commented 
on and distinguished. Ooor Ter- 
shad V. Sheodin, 4 N.-W. P, Rep. 
137, approved. VdardmSitdrdmy. 
Bdm, Pdnduji and Venhc Pdn^ 
duji ••• 76 

UTPA'T EAMILIBS OF PAN- 
DHAR PUR— 

Among the members of the Utpat 
families of Pandharpur, in the 
Sholapur JDistrict, daughters are 
excluded from succession by a 
long and uniform family usage. 
Bhm Ndmji Utpdt v. Swndrd^ 
hdi 240 

VARSHASAN.— iSeeUNDiviDBD Hindu 

Family, 1. • 

VILLAGE PRIEST.— See Damages, 1. 
WAIVER OF DEFAULT— See Act 

IX. OP 1871, SoH. n.. Art. 75. 

WATAN.— See Act XI. of 1865, 

Sec. 6. 
WILL.— See Act X. of 1865, Sbo. 50. 

WRIT OF FIERI FACIAS 54, 59 

WRONGFUL GAIN OR WRONG- 
FUL LOSS.— See Forgery, 1. 

WRONGFUL SEIZURE.— See Dam- 
ages, 2« 
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DECIDED IN THE 



HIGH COURT OF BOMBAY 



[Appellate Civil Jurisdiction.] - / ^^ ^ / >& -^ 

Regular Appeal No. 58 of 1873. 

Bhujang Maha'dev Plaintiff' and Appellant. 

Collector of Belgaum January' 2r 

and another et al. ,.. Defendants and Respondents- 

Collector — Assessment — Government Order — Limdtation in a suit claim- 
ing exemption from assessment on land — Arrears — Act XIV. o^l869y 
Sec. 1, cIb. 4 andVii. 

Where a person^ claiming to hold land free of Governioeut assess- 
ment, was ci3mpelled by the Collector to pay the same, and afterwards 
brought his suit to establish his right : — 

Held, that the cause of action first arose and the right was actually 
interfered with by the Collector compelling payment of the rent ; and 
that as the suit was brought within 12 years from that date, it was not 
barred; but that only one year's arrears was recoverable under Act XIV. 
of 1859, Sec. 1, cl. 4. 

THIS was an appeal from the decision of C. F. H. Shaw, 
District Judge of Belgaum, in Original Suit No. 3 of 
1870. 

The plaintiff, Bhujang, sued for a declaration, declaring 
him entitled to enjoy the produce of certain Indm land in 
the Taluka of Parasgur, free from the payment of assess- 
ment, and alleged his cause of action to have arisen on the* 
16th December 1858, on which day he was compelled by the 
Collector of. Belgaum to pay assessment on the land: The 
Collector, among other objections, pleaded the Statute of 
Limitation. The District Judge held the plaintiff's claim. 

1 H G 
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^^74. barred, on tte ground that the Government order, making 

Maha'dev the land in dispute Khdlsd and liable to pay assessment, was 

Collector of ^^^^ *^® 1st May 1858, and that, therefore, limitation began 

Belgaum, &c. to run from that date and not from the 15th December 1858, 

on which day the plaintiff paid the first instalment of the 

assessment demanded by the Collector* 

The appeal was argued before Melvill and West, J. J., on 
the 23rd January 1874. 

Oanpatrdv Bhdskar for the appellant ► 

Dhirajlal Mathurddds (Government Pleader) contra. 

Per Curiam : — We think that the plaintiff in this case seeks 
to recover an interest in immoveable property, viz., the capa- 
city to take its proceeds free from deduction on account of 
assessment, and that his cause of action first arose when that 
capacity was actually interfered with. This was when the 
Collector entered into possession by exercise of an alleged 
right in derogation of, and forming a deduction from, the- 
right set up by the plaintiff. Such possession, in the case of 
a share of the produce of the soil, or of the rent, must be 
counted from the first occasion on which the Collector took 
or compelled payment to him of the rent which the plaintiff 
avers was not due, that is, from the payment to him of the* 
first instalment, in accordance with his order to that effect 
in December 1858. The suit was brought mthin twelve 
years from that time, and. was not barred in so far as the 
establishment of the right and the recovery of its exercise 
by the plaintiff were concerned, though but one year's 
arrears can be recovered under Act XIV. of 1859, Sec. 1, 
cl. 4 on his proving his case. Decree reversed and cause 
remanded for re-trial and a new decree on merits, Costs to 
follow the final decisioii, 
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[Appellate Ckiminal JuRiSDicnoN.] 
. Bhava'nishankar et al ■ 



Forgery — Intsntion to defraud — Wrongful gain or 'wrongful t\ 
ance of litigalion 710 fraud on. the Stamp Bemmae. 

A sigaed Et name to petitiona piesented bj (7 to the II 
requestuig his Bummarj assiatance, under Begulation IT of lb 
recovery of rents from fft tenimta. f 

H(M that even if A had no autborit; from B to sign hie 
if A wished to deceive the M&mlatd&r into the belief th 
B himself who had signed the petitiona, still, if there had 1 
tention to defraud anybody, or if nO wrongful gain or wr' 
could have been cauaed to Aot B, A'l act did not constitu 
within the meaning of the Indian Peoal Code. - ■ ■ 

Avoidance of litigation is no wrongful loss to Government. 

THIS was an application for the exercise of the High 
Court's extraordinary jurisdiction. 

The accused, Bhar^nishankar, was charged with having 
committed the offence of forgery and of fraiidnlently using, 
as genuine, forged documents, and the other accused, with 
having abetted the oflence of fraudulently using, as genuine, 
forged documenta, and of intentionally giving false infor- 
mation to apublic servant, &c. The case was tried before 
J. W. Walker, Acting Assistant Session Judge of Ahmed- 
abad, who sentenced the lirst prisoner to one year's rigorous 
imprisonment, and the second to nine months on each head. 
The prisoners appealed to the Session Judge, who upheld 
the conviction, but reduced the sentence of imprisonment on 
each head to six months against the first prisoner, and to 
three months against the second prisoner. 

The facts, in so far as they are material, are as follows : — 
The first accused, Bhav^nishankar, was the manager of an 
estate farmed by one DfJsukhr^m Hargovan from the Koth 
Darbfir. The second accused was a peon whose duty it was to 
act nnder the orders of the first. Rents due from thirty-two 
tenants on the estate falling into arrears, petitions hearing 
, Dalsukhr^m's signature in the handwriting of Bhav^nishan- 
kar were presented to the M&mlatd&r, reqnesting his sum 



, BOMBAY HIGH COURT RIPORTS. 

nee under Regulation XVII. of 1827. The signa- 

[ '%no9v[ 719S n '^ « * ^^ them was made exactly as it would have been 

9j:^«atj^ mgj ggp m^g^g \lsukhrim himself, and the petitions were lodged 

UtoijSSj '^fr'^gJi^ *^^y *^®y ^^^^ ^*^® ^®®° lodged. 

WQi 89p 'qa69{) uMnii '^^^ ® evidence for the prosecution was that 

'^'miISJt !"[®^nv :»qj)da iikar had no authority from Dalsukhrdm to sign 

>8|nBj — •:^ ^qo^gwjcig although Dalsukhram himself deposed to the con- 

j[oiM:>U9Rjno^^ p ***^®'^ te, Bhavanishankar, intended to deceive the Mam- 

|Bi|ujoa — '2 *x vmqoS the belief that Dalsukhram, and not he, was the real 

9ooidfTAiosqoi9v n^wf J *^® petitions, and that if Bhavinishankar had 

a93miq9'ii •OT09J8i9pireq % the petitions on the day he did, Dalsukhrdm 

9l3idA pun 9indoBomid *1P ^^^^ compelled to file regular suits in the civil 

court toi the recovery of the rents due to him. 

The Session Judge found it proved on the evidence 
that Bhav^nishankar unauthorizedly signed Dalsukhr^m's 
name intending to deceive the Mdmlatddr. He argued that 
the prisoner intended to cause wrongful gain to his master, 
a<nd corresponding wrongful loss to Government, who would 
have got their Stamp revenue if regular suits had had to be 
filed in the civil courts. The prisoner's intention was there- 
fore dishonest. 

The application was heard by Mblvill and Na'na'bha'i 
Ha'rida's, J.J. 

Taylor (with him Jefferson and Payne) for the appel- 
ilants. 

Dhirajldl MathurdddSy Government Pleader, for the 

Crown. 

Per Curiam : — We think that this prosecution was insti- 
tuted, at all events, against the first prisoner, without any 
sufficient grounds, and that his act cannot, without an ex- 
treme straining of the law, be brought within the definition 
of forgery. 

There can be no question, but that, . if the first prisoner 
had Dalsukhrdm's authority to present petitions in his name, 
or bond fide believed that he had such authority, he was not 
guilty of forgery, Dalsukhrdm was called for the prosecu- 
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tion to prove that the prisoner had no such authority. He, ^^^^ 



however, gave evidence in favour of the prisoner ; but, al- Reg. 

though there was no evidence to contradict him, the Sessions bhava'ni- 

Court refused to give to the prisoner the benefit of his shankab, 
testimony. 

It seems to lis that the prosecution was bound to show 
that the prisoner acted without Dalsukhrdm's authority, and 
that it has given no evidence whatever to prove this. 

But, even assuming that the prisoner had no authority, he 
cannot be found guilty, unless he signed the petitions '^ dis- 
honestly or fraudulently (a)." The Assistant Session Judge 
-considered that the mere intention to deceive the Mdmlatd^r 
was sufficient to make the act fraudulent within the meaning 
•of that section. We do not think that this is so. As said by 
Orisswbll, J., in Reg, v. Marcus (b), in order to constitute in 
point of law an intent to defraud, there must be a possibility 
of some person being defrauded by the forgery, or, as he 
explains his meaning, in his subsequent remarks, there must 
be a possibility of some person being not only deceived but 
injured by the forgery. The Sessions Judge seems to have 
been sensible of the necessity of finding that there was an 
intention to cause wrongful gain or wrongful loss to some 
person. It could not be held that any wrongful gain or loss 
could have been caused to the prisoner or to Dalsukhrdm. 
The act was done for the benefit of Dalsukhrdm, but it is not 
suggested that he was not legally entitled to the rents which 
it was the prisoner's object to recover from the tenants. But 
the Session Judge argued that, if the petitions had not been 
received and acted upon, Dalsukhr^m would have been 
obliged to sue his tenants in a civil court, and that conse- 
quently the Government have been defrauded of the Stamp 
revenue which would have been paid in the suit. It is suf- 
ficient for us to say that we are not disposed to regard lit- 
gation as a machinery invented for the benefit of the reve- 
nue, or to consider that avoidance of litigation is a wrongful 
loss to the Government within the meaning of the Penal 
Oode, or in any other sense. 

(a) Indian Penal Code, s. 464. (h) 2 0. & 356. 
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^^74. "WTe reverse the conviction and sentence on the first pri- 

Reg. 
V, soner and the conviction and sentence passed upon the 

second prisoner under Sections 47l and 109 of the Indian Penal 
Code. On the facts found by the Courts below, we cannot 
interfere with the conviction recorded against the second 
prisoner under Section 182 of the Indian Penal Code, but we 
remit so much of the sentence as has not been already under- 
gone. 

Order accordingly. 
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^ ' Appellate Civil Jurisdiction. 

J anuary 21. Special Appeal No. 468 of 1872. 

/ / /^, ViTHAL Krishna Joshi Plaintiff and Appellant. 

^ 1 4 An ANT Ra'mchandra Defendant and Respondent . 

^ Village Priest — Disturbance of qffice — Fees, (iction for Joss of, 

/f A suit for damages may be brought by a person holding the office of 

y ' village priest by prescription against an intruder who deprives him of the 

exercise and benefits of that office. 

THIS was a special appeal from the decision of H. J. Par- 
sons, Assistant Judge at Ratnagiri, reversing the decree 
of the Subordinate Judge of Malwan. 

Vithal Krishna Joshi brought this suit against Anant 
Rdlmchandra to establish his right to a half share in the Joshi- 
pan and Bhatpan Watan in the village of Rede and to reco- 
ver profits wrongfully received by the defendant. Anant 
Bamchandra denied the plaintiff's right to the alleged half 
share in the Watan, The Subordinate Judge held the plain- 
tiff's right to be a half sharer in the Watan proved, but 
rejected his claim to the profits. In appeal, the Assistant 
Judge reversed his decree and threw outtheplaintifiE's claim,, 
on the ground of his failure to show that the defendant was 
under any obligation not to officiate as a priest in the village 
of Rede. 

In special appeal, it was contended for the plaintiff, that^ 
as he claimed an exclusive right to officiate as a priest in the 
village of Rede, and as his claim was quite in accordance 
with the custom of the couz^try and the rulings of the Hig 
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Court, the lower court was wrong in throwing out his claim, 
on the ground, that he (plaintiff) did not show any contract 
on the part of the defendant not to officiate in the village. 

The special appeal was argued before Westropp, C. J., and 
West, J. 

Bhairavndtk Mangesh for the appellant. 

Ohandshdm Nilkantha for the respondent. 

West, J. : — The plaintiff, in this case, sued for damages 
on the ground that the defendant had officiated as a vil- 
lage priest at Rede, in the Ratnagiri District, and taken 
the fees, whereas the right belonged solely to the plaintiff 
and his family, of which the defendant was not a member. 
The Subordinate Judge found that the plaintiff had estabhsh- 
ed his title as a half- sharer in the office and its emoluments 
to the exclusion of the defendant, and awarded him enjoyment 
without interference; but he -threw out the claim for damages, 
because it was not proved how much the defendant had 
made by his intrusion. On appeal, the Assistant Judge 
wholly rejected the plaintiff's claim, on the ground, that " it 
is not shown nor alleged that the defendant ever botind him- 
self by any contract not to officiate in the village/' This 
judgment he fortified by reference to a previous one, in 
which a lessee of the office from the plaintiff had brought a 
similar suit against the defendant without success. 

It does not appear to us that the proposition involved in 
the Assistant Judge's decision, is one that can be sustained 
as a general principle of law. Where an office is instituted 
for the benefit or convenience of the community, the person 
who holds the office, by legal appointment or prescription, 
may obtain damages for any usurpation which deprives him 
of the exercise and the profits of that office. This is esta- 
blished by the Kdzi's case, Muhammad Yussub v.Syad Ahmed 
(a), and the authorities there referred to, which show both, 
that in the circumstances supposed, customary fees may be 
demanded for services rendered, and that, where an action on 
this ground could be maintained against the persons bene- 
fited, a person wrongly taking the fees may be made to hand 
them over to the office-holder. It is only necessary to add 

(a) 1 Bom. H. 0. Bep., App. xviii. 
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. to the doctrines there laid down, that the fees payable to an 
office-holder need not be of a fixed, but may be of a reason- 
able, amount, as ruled in Bryant v. Foot (6). And if the right 
Bubsists, an infringement of it is equally a wrong and equally 
actionable, whether the wrong-doer has agreed to respect it 
or not. 

The officeof village priest seems to have been uniformly con- 
sidered as one to be regarded as of benefit to the Hindu com- 
munity, and as thus giving to its legal holder a claim to pro- 
tection and relief against any invasion of his privileges. In 
Mooljee Purseram v. Nagur Ramjee {c ) it was ruled that 
the priest of the Katchya sect, in a particular division of the 
city of Surat, could recover damages both from the priest 
who had 'A'rongly officiated at a marriage, and from the per- 
son who had employed him. This ruling was confirmed in 
the case of Muncharam. Shunkaram v. Umba Pragjee {d) 
which recognized the obligation of the " Yajman " not only 
to pay his Kulguru, the fee for the *' Shrimat '^ ceremony, but 
to employ him in performing it. In the subsequent case 
of Pandoorung Succaram v. Balumbhut (e), the plaintiffs sued 
as village ^' joshis '' for fees due on a marriage. Of the 
numerous ceremonies proper to such an occasion, it appeared 
that eighteen had been performed. The defendants admit- 
ted that the plaintiffs were entitled to fees on eight of these; 
for the remainder they contended that nothing was due as 
they had been performed, not by the plaintiffs but by the 
defendants' family priest or Upddhyd ; but as the rites had 
been performed, the Sudder Court awarded payment of the 
fees or of a sum in default, though, as the amount of the fee in 
each instance was declared optional, it was left open to the 
defendants to escape the effect of the decree by a nominal 
compliance with it. 

In the case of Krishnumbhut v. Anunt (f), a similar 
question came under consideration, and the Sudder Court, in 

disposing of the appeal, said : " The rule of the Court has 

(b) L. E. 3 Q. B, 497, 50& 

(c) SeL Cases, Bom. 131. 

(d) Ibid 181. 
(0 Ibid 196. 

(0 4 Morr. Ill, 
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consistently been that certain ceremonies are optional ; but 
that when these or other obligatory ceremonies have been 
performed, the person entitled of hereditary right to perform 
them is entitled to be paid his fee, whether he perform them 
or not/' The decree of the Court was, that the respondents, 
who had employed another priest, should pay to the appel- 
lant the same amount by way of fees as they had previously 
paid to the person actually employed. By this payment, it 
seems to have been considered, the defendants had prac- 
tically shown what, in their own opinion, it was right and 
reasonable for them to pay. And in the case of Ramchunder 
Bapoojee v. Bamchunder Lukahmun (gj, the Judges say 
they consider '' the remarks, that a Brahman may employ 
whom he likes as his U^padJiyd, is opposed to the custom of 
the country," though, as in the particular case, the plaintiff's 
right was not proved, the decision of the Court below in 
favour of the defendants was not interfered with. 

Of the cases decided since the establishment of the 
High Court, the most important for the purposes of the pre- 
sent appeal are Special Appeals 368 of 1869, and 291 of 
1872. In the former of these, Sitdrambhat v. Sitdrdm Ganesh 
(fe), Couch, C. J., says " It is settled law, that if a person usurps 
the office of another, and receives the fees of the office, he is 
bound to account to the rightful owner for them. Where 
the payments are merely voluntary, the case is different, and 
no suit can be brought. * * * The parties who have wrong- 
fully received the fees are liable to pay them over to the par- 
ties entitled to them.'* But^ as the plaintiff had not been 
properly represented in the cause, the claim was rejected. 
In the recent case. Special Appeal 291 of 1 872, however, a 
Ordm-upddhyd, holding under a sanad from the Peshwa, was 
held to have a good cause of action against the Yajmdns who 
had employed another Bhat, but none against the Bhat, whose 
employment by the villagers had been purely voluntary. It 
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(g) 9 Harr. 637. 

6 Bom. H. C. Rep. A. C. J., 250. 
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is clear that he could not be entitled to recover fi'om both, 
and that if he obtained a decree against the Yajmdns, he 
could not obtain one against his rival Bhat also. 

The result of the cases appears to be that the office of a 
village priest is one which may well be established by grant 
or prescription, and that if a person, not entitled, assumes to 
act in the office and receives the fees, he may be made to 
refund them. The case last cited and some of the cases in 
the Sudder Adawlut seem to lend support also to the propo- 
sition that the villagers employing a priest independently of 
his character as Grdm-upddhydy or Joshi, must, if they have 
ceremonies performed in which the office-holder ought to 
take part, pay the fees, whether they employ him or not ; but 
this is a point not arising for disposal in the present case, and 
on which we do not intend to express any opinion. The 
employment of a Kaziy it was said in the Kazi's case already 
referred to, is not compulsory ; but those, who desire to em- 
ploy a Kazi, cannot set up one of their own, and yet the 
remedy was given to the plaintiff against the intruding Kazi. 
In many cases, though the payment of a fee is compulsory, 
yet, according to the Hindu law, the amount appears to bo 
optional. None of the English decisions go to the length of 
saying, that where the payment to be made depends solely 
on the good will or conscientiousness of the donor to whom 
the Service is rendered, an action can be maintained against 
an intruder who has received what that law regards as a mere 
gratuity ; but the rule may bejquite different where, as under 
the Hindu system, though the amount of the priest's fee is 
left to the conscience and the means of the person for whom 
his functions are performed, yet the payment of some fee is 
regarded as essential to the efficacy of the ceremonies per- 
formed. However difficult, therefore, it may be for a village 
priest to sue with effect a Tajmdn who cannot be ordered to 
pay any definite amount, yet when the suit is brought against 
a usurper of his office, it cannot be but that the office-holder 
has suffered to some extent by the intrusion. What the 
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damage sustained has been is a matter for computation __}^_ 
according to the circumstances of each case ; but as there Vithal 
has in such a case been an undoubted injury, the law will not joshi 
refuse a remedy merely because its amount in money does ^j^^'j^^, 
not admit of precise estimation. ch^StDra 

In the present case, the suit is brought only against an 
alleged intruder into the office of village priest. If the 
plaintiff establishes that the office exists, that he is sole or 
part holder of it, that there are emoluments attached to it, 
and that the defendant has, without right, acted in the office 
and received the emoluments or some of them, he is entitled 
to damages for the intrusion. We, therefore, reverse the 
decree of the Assistant Judge, and remand the cause for 
retrial, and a new decree on the merits. Costs to follow the 
final decision. 

Decfree reversed and suit remanded. 



[Appellate Criminal Jurisdiction.] -* 

Reg. v. Jibma'i Vaja'. 

Giving false evidence — Non-judicial Proceeding —Poio&r to administer oath. 

In a non-judicial proceeding, the object of which is to discover the 
writer of a scandalous petition, it is not competent for the Magistrate 
conducting the proceeding to administer an oath. 

The High Court reversed a conviction for giving false evidence 
where an oath was administered under the above circumstances. 

rrHIS case, in which the accused was convicted of giving 
intentionally false evidence in a nan-judicial proceed- 
ings was called for on an examination of the Magisterial 
Criminal Return of the District of Kaira for September 1873- 

The facts of the case, in so far as they are material, are as 
follows : — 

The accused Jibhai was alleged to have taken part in a 
petition to the District Magistrate of Kaira, Mr. Property in 
the matter of the nomination ' of a Mukhi Pdtil by Mr- 
Sheppard, the predecessor of Mr. Propert, in which petition 
remarks were made about Mr. Sheppard, which Mr. Propert 
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1874. considered scandalous. Jibh&i was called up before Mr. 



Rbg. Propert and was examined on solemn affirmation as to who 
Jibha'i Vaja ^^^ writer of the petition was, and whether it bore his signa- 
ture. Mr. Propert, considering the evidence of Jibh&i to be 
false, tried and convicted him of the offence of giving false 
evidence in a non-judicial proceeding. This conviction waS 
set aside by the Sessions Judge on the ground of want of 
jurisdiction in Mr. Propert, in contempt of whose authority 
Jibhai^s offence was alleged to have been committed. The 
case subsequently came on before Mr. Grant, who found him 
guilty of the offence of intentionally giving false evidence 
in a non-judicial proceeding, and sentenced him to one 
month's rigorous imprisonment, under Section 193 of the 
Indian Penal Code. 

The review was made by Melvill andNA'NA'sHA'iHARiDA's, J J 

Per curlam: — It appears that the object of the proceedings, 
in which the fasle evidance was given, was to discover and 
bring to punishment two persons who had made a scandal- 
ous petition against a former Magistrate, and that Jibhdi, 
being one of those persons, was examined on solemn affirma- 
tion. The Court thinks that it was not competent to tho 
Magistrate, under these circumstances, to administer an oath 
to Jibhai. And on this ground reverses the coiiviction and 
sentence. 

Conviction and sentence reversed. 
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[Appellate Criminal Jurisdiction.] FebralSi^' 12. 

Reg. v. Dod Basata' and another. 

CumulaHve sentence — Single act and irUeniion — Indian Penal Code, 

Sections 435 and 436. 

Where the act of an accused person, coupled with his intention or 
knowledge, constitutes a graver offence, the circumstance that the same 
act also answers to the definition of another less grave offence, does 
not render him liable to a cumulative punishment 

Case where different statutes provide separate punishments for the 
same act, distinguished. 

fTHE accused persons were tried by C. F. H. Shaw, Session 
Judge of Belgaum, for having climbed on to the roof of 
a warehouse and set fire to it, with the intention of destroy- 
ing it with the goods therein stored. The Judge found them 
guilty, first, under Section 436 of the Indian Penal Code, of 
mischief in destroying a building used for the custody of 
property, and sentenced them to seven years' rigorous im- 
prisonment ; and, secondly, under Section 435, of mischief 
causing damage to property to the amount of upwards of 
Rs. 100, and sentenced them to three years^ additional rigor- 
ous imprisonment. 

Theappealwas heard by West andNA'NA'BHA'iHA'BiDA's, JJ. 

Otianashdm Nilkanth, after commenting on the evidence, 
argued : — The Legislature in the Indian Penal Code has 
classified the offences into cognate groups, generally placing 
the lightest cf them at the head, then the more serious ones 
following it in the order of gravity, and the most heinous of 
the group at the end, and providing for each offence a suit- 
able penalty. It does not intend that the person who com- 
mits the gravest offence should also be subjected to the 
punishments provided for' the minor offences. A double 
sentence for an offence founded on a single intention should 
not be sustained. The intention of the accused persons in 
this case was to destroy the warehouse along with what it 
contained. There was not one intention to destroy the build- 
ing, and a second one to destroy the goods. 
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' Dhirajldl MathurdddSy Government Pleader, contra 



Reg. rpj^Q g^g^ Qf j^Q accused met the requirements of two differ- 
DoD Basaya. ent sections, and the Judge was right in awarding punish- 
ment provided under each. There is nothing to mate this 
course illegal. 

West, J., in delivering the judgment of the Court, said : — 

The prisoners have been convicted by the Session Judge of 
Belgaum of the offence of committing mischief by fire, with 
intent to destroy a warehouse, under Section 436 of the 
Indian Penal Code, and of the offence of mischief by fire 
with intent to cause damage to property of the amount of 
Rs. 100 and upwards, under Section 435 of the Code. They 
have been sentenced to seven years* rigorous imprisonment 
for the former and to three years for the latter offence. 

It has been contended by Mr, Ghanashdm Nilkanth, on 
behalf of the appellants^ that a double sentence for an offence, 
founded upon a single act, could not be maintained. 

Section 426 of the Indian Penal Code provides punish- 
ment for the offence of mischief generally. In the various 
sections which follow, aggravating circumstances are added 
and enhanced punishments provided to suit those circum- 
stances. When one set of aggravating circumstances properly 
attaches to an act making it an offence, another set should not 
be applied to the same act, unless there be in the mind of the 
offender a wholly separate intention. In some English cases one 
act or set of acts of the accused person has been held punish- 
able under two different statutes, and a double conviction and 
sentence have been sustained. In such cases, the intention 
of the Legislature is to guard two interests of different 
species and to prevent a person, who has offended against 
both, from escaping with a penalty provided for the defence 
of one only. The present is not such a case. The inten- 
tion of the accused was solely to do one act, viz., to set fire 
to a warehouse ; and the circumstance that the same act also 
answers to the definition of another and subordinate offence> 
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does not render him liable to an additional punishment for 1874. 



it. Such a case seems to be contemplated by Section 454 of Beg. 
the Criminal Procedure Code, paragraph II. It is a general p^j^ Basaya'. 
rule that when, in the same penal statute, there are two 
clauses applicable to the same act of an accused, the punish- 
ments are not to be regarded as cumulative, unless it be so 
expressly provided. The rule of only a single penalty for a 
single offence under the same law was distinctly recognised 
by the Roman Law (Pothier Pand Lib. XL VIII. Tit. XIX. 59, 
Dig. fr. 41 ) and has been followed in many cases under the 
English law (a). The observation of Lush, J., in Berry v. Hen- 
derson (b), implies that separate penal provisions in the same 
enactment are not to be understood as cumulative, unless it 
be so provided. While, therefore, we sustain the conviction 
on the graiver of the two charges — the one under Section 
436 — ^we must reverse the conviction and sentence on the 
minor one under Section 435. 

^ ./^f^jf^/Ai^X^ 

[Appellate Civil Jurispiction.] «^ •'' ' ^ - ^ 

Miscellaneous Regular Appeal No. 3 of 1873. January 9. 

Krishnara'v Venkatesh .•. Appellant. 

Va'sudev Anant Respondent. 

Act VII I. 0/1859, Section 256 — Meaning of term " Applicant ^^ — Juris- 
diction — Attaching creditor — AppecU to High Court— Amount, 

A puisne attaching judgment-creditor for a sum under Rs. 5,000 ap- 
plied to a Subordinate Judge, under Sec. 256 of the Civil Procedure 
Code, to have a sale, made in a suit brought in his Court by a senior 
attaching judgment-creditor, for a sum above Rs. 5,000, set aside. The 
application was refused on the ground of want of jurisdiction, as the 
applicant was not a party to the suit ; and the sale was accordingly 
confirmed. 

On regular appeal to the High Court : — 

Held that the term " applicant *' in Sec 256 is not coni&ned to the 
parties to the suit, but also includes any person who has sustained sub- 
stantial injury by reason of any material irregularity in publishing or 
conducting the sale. 

(a) As in Beg. v. Mood^e, I.M. & B. 128. (6) L. R*. 6 Q, B. 203. 
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1 874. Held also thht, although the applicant was creditor for a sum less than 



v. an appeal lay to the High Court. 

Va'sudev 
Anant. Some of the dicta in Joffe Neman Singh v. Bhughano (2 Gale, W. R. Mis. 

Bui. 13) ; lAAchmeeput Singh Doorgur v. Mooktakashee DAia (d.Ibid, Civ. 

RuL 388) and Bae Sitarcm v. BaUerahna Tewa/ree (1 S. D. A. Rep. 377, 

N. W. P.) referred to and dissented from. 

THIS was a miscellaneous regular appeal from the order, in 
fkii execution matter, of Day^rim Mayfirim, First 
Class Subordinate Judge of Belgaum. 

Krishnarav Venkatesh was a puisne attaching creditor, 
and applied to the Subordinate Civil Court of Belgaum, 
under Sec. 256 of Act VIII. of 1859, that a sale, made in 
execution of a decree held by the senior attaching creditor, 
Vdsudev Anant, might be set aside. The Subordinate Judge 
framed the issue, whether the applicant was entitled to apply 
under the abovenamed section; he found it against Krishnarav 
and rejected his application. He observed — 

" I am unable to find any precedent governing this 
question, and I consider that the applicant is not entitled to 
make this application. I think the judgment-debtor and 
the decree-holder are the persons who can come under the 
category of persons who may sustain loss under a sale which 
can be disputed under Sec. 256. The applicant is an- 
other judgment-creditor of the defendant, and he must bo 
considered a third party. The pleader for the plaintiff, who 
is the auction purchaser, asks the Court to refer to the notes 
of Mr. Nelson in his commentaries on the Civil Procedure 
Code, and I find that that author has expressed the same 
views (see page 548)/' 

The appeal was argued before Westropp, C.J., and Na^na'- 
bha'i Haeida's, J., on the 9th January 1874. 

Dhirajlal Mathurddds (Government Pleader) for the 
appellant. 

Bhavrdvndth Maiigesh for the respondent. 
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Westbopp, C.J. : — ^An application was made to the Sub- 1874. 
ordinate Judge by a puisne attaching judgment-creditor for venkat^^ 

Es. 8,340 of the judgment-debtor, to have a sale, made in ,, . ^• 

. . . , Vasudkv 

the suit of the senior attaching judgment-creditor for Anant. 
Es. 5,031-14-0, set aside, under Sec. 256 of Civil Proce- 
dure Code, on the ground of serious irregularities : such as 
conducting the sale at the house of the judgment-debtor 
instead of at the place at which it was ordered to be made, 
and excluding intending bidders from the auction ; and the 
sale of the property, alleged to be worth Es. 2,000 per 
annum, under those circumstances of irregularity, to the se- 
nior attaching judgment-creditor himself for Es. 1,200 only, 
a gross undervalue. 

The Subordinate Judge held that Sec. 256 only applied 
to the immediate parties to the suit, in which the sale took 
place, and, therefore, that he had not jurisdiction. He 
accordingly refused to enter into a consideration of the me- 
rits of the case. The puisne attaching judgment-creditor 
' has appealed to this Court. The respondent's pleader con- 
tends : latlyy that the appeal lay to the District Judge and 
not here, the appellant^s decree being for a sum under 
Es. 5,000; and 27idly, that Sec. 256 does not apply to 
a puisne attacking creditor, he being a third party. As to 
the first of those objections, we think that it cannot be sus- 
tained, inasmuch as the sale, sought to be set aside, took 
place in a suit for a sum exceeding Es. 5,000, and as to the 
second objection, we see nothing in Sec. 256 which does 
exclude a third party who can show that he has sustained 
substantial injury, by reason of a material irregularity in 
publishing or conducting the sale. The word used in that 
Sec. is the " applicant,'^ not the plaintiff or defendant, or 
the purchaser. The term ^' applicant '' is a large one. The 
reason given by Loch, J., in Joge Na/rain Singh v. Bhughano 
(a), for holding that Sees. 256 and 257 apply " not to a 
third party, but to the judgment-debtor," viz., that he 
'^ alone is affected by any irregularity in publishing or con- 

(a) 2 Calc. W, R, Misc. Apps. 13. 
3hc 
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1874. dncting the sale, '' is unsustainable. Kthat dictum be right, 
Vbkkatkbr ©ven the judgment-creditor could not complain of an irregu- 
y ,•' larity whereby the property may have been sold for half its 

ADJUST value, and he himself left to a great extent unpaid. If there be 
several puisne attaching judgment-creditors, their claims may 
he sufficient wholly to exhaust any surplus which may be 
left after payment of the senior attaching judgment-creditor. 
In that case, the puisne attaching creditors would be the 
persons principally interested in an irregularity in conduct- 
ing the sale. In the Calcutta case, the applicant was a pur- 
chaser, and Seton-Karr, J., dissented from the opinion of 
Loch, J., and Norman, Officiating C.J. The facts in Lvch- 
meepiit Singh Doogury. Mooitakashee Debia (6), are inappli- 
cable to such acaseas the present,and the dictum of the Court 
that Sec. 256 applies only to the judgment-debtor, went 
beyond the actual necessity of the case. The same remark 
seems to be applicable to the like dictum in Mai Sita 
Rdm V. Balkrishn Jevxiree, 1 S. D. A. Rep. 377, N. W. P. 
In none of those cases was the right of the puisne attaching 
judgment-creditors to apply under Sec. 256 so much as 
mooted. They are (as already observed) often as much as, 
if not more, interested in the surplus proceeds of the sale (see 
Sec. 271, Civil Procedure Code) than the judgment-debtor. 
We see nothing in Sec. 256 or 257 to exclude them 4 
The word " party '^ in Sec. 257 does not appear to us to 
be necessarily confined to a party in the suit. It means, as 
indeed the Sec. in substance says, the person against 
whom the order has been made. It is quite unnecessary for 
us to go so far as to say that the two Calcutta cases and 
the Agra case, which we havj9 mentiolied, were incorrectly 
decided, and we do not express any opinion on that point, 
but we do not concur in some of the dicta, which accom- 
panied those decisions. We reverse the order of the Sub- 
ordinate Judge, and direct him to entertain the application 
of the appellant upon its merits. Costs to follow the final 
result. 

(ft) 9 Ibid Civ, R, 388. 
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[Appellate Civil Jubisdiction.I ^ ^^^ — 

, •- , /v H Februazy 20 

Miscellaneoiis Special Appeal No. 20 of 1873. 

Chhaganla'l Narbhera'm Appellant 

Jamna'da's Manchha'ba'm Respondent. 

The Co ^« ofCioil Procedure, Sec. 216 — Execviionof a decree — Notice. 

The Court, to whicli a decree is sent for execution bj another Court, has 
the power to take the game ttepi, including the issue of a not! ;e under Sec. 
216 of tl e Code of Civil Procedure, which it could take in ezjcnt'on of its 
owi dic:ei. 

THIS was a miscellaneous , special appeal from the deci- 
sion of W. H. Newnham, Judge of the District of 
Ahmedabad. The facts of the case appear from the follow- 
ing extract of his judgment : — 

" Chhaganlal got a decree against Jamnid^s on the original 
side, High Court, and presented an application for its 
execution, on March 17th, 1873, in the Court of the 
Subordinate Judge of Ahmedabad. 

" Notice to show cause why the decree should not be ex- 
ecuted was issued uuder Sec. 216, and a warrant of 
attachment and sale issued, but as the applicant did not 
pay the expense of publishing the sale, the matter was 
dropped and the attachment raised. 

'' On explanation by the applicant the Subordinate Judge 
found he was not to blame and in order to avoid needless 
loss to him held the former attachment to remain good 
and issued fresh proclamation for sale. 

'' The appellant urges thatthe action of the court was 
illegal, in issuing notice under Sec. 216, which was for 
the High Court to do, and in acting again on a darkhdat 
which had been once shelved ; whereas the applicant 
should have put in a fresh one ; and the evidence he 
adduced was not trustworthy. The first point to be 
decided is whether there has been any illegality commit- 
ted which vitiates the proceedings. 

" The first illegality alleged is the issue of notice under 
Sec. 216 by the Subordinate Judge himself and 
appellant's Vakil refers to Lddkuva/rbii v. Ghoel Shri 
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1874. 

Chhaoanla'l 
Nasbheba'm 

V. 

Jucna'da'b 

Manchha'- 

ba'm. 



Sarsangji (a) in which Westropp, C.J., said ' that such 
notice could only be issued by the Court which made 
the decree/ 

*' On the other hand the respondent contends that this is 
only an obiter dictum and not a ruling, and refers to the 
Full Bench Calcutta Ruling in Bagram v. Wise {bj which 
is to the effect that the executing Court is competent to 
issue the notice as though the decree were one of its 



own. 



" I should certainly be disposed to f oUow the latter ruling, 
the issue of notice being a necessary step towards the 
execution of the decree which is committed to the Court 
to which it is sent : but I think I am bound to defer 
to the view of the learned Chief Justice oi this Presi- 
dency, which, althongh not part of a decision on that 
point, is most positively expressed. The notice then 
having been issued without jurisdiction, all subsequent 
proceedings towards executing the decree are void, and 
on this ground the Subordinate Judge's order must be 
reversed with costs on respondent." 

On the merits of the case, however, the District Judge was 
of the same opinion as the Subordinate Judge, but for the 
above dictum of the Chief Justice would have allowed the 
execution to proceed. 

The appeal was heard by Melvill and West, J.J. 

Dhirajldl Mathurddds, Government Pleader, for the 
appellant : — The decree of the High Court, which is sought 
to be executed, was passed on the 10th September 1868. The 
certificate required by Act VIII. of 1859, Sec. 286, was 
given on the 27th October following. Application for execu* 
tion of the decree was made to the Subordinate Judge^s 
Court at Ahmedabad, to whom the decree had been transfer- 
red for execution first on the 20th August 1869, that is 
within a year of the date of the decree. Various applications 
were subsequently made, the last being the present one 

(a) 7 Bom. H. C. Rep. 0. C. J. 162. 
(6) 1 Beng. L. R. (F. B.) 91. 
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dated the I7th March 1873. The Subordinate Judge issued ' 1874 
a notice required by Sec. 216, and proceeded to execute NARBm^M 
the decree as if it were a decree of his own Court. This , ^- , 
. procedure is quite correct and is not at variance with the Manchha'- 
dictum of the Chief Justice in Lddkuvarbdi v. Ohoel Shri 
Sarsangji (supra), where the decree had been transmitted for 
executioa after a year. He also quoted Oovind Sari v. Shi- 
dram (c). 

Nagindds Tulaidds appeared for the respondent. 

Per CURIAM : — The observation of the Chief Justice in 
Lddkuvarhdi v. Ohoel ShriSarsaiigji has reference to a case in 
which more than a year had elapsed between the date of the 
decree and its transmission to another Court for execution. 
In the present case, there had been no such interval ; and we 
can see no reason for holding that the Court, to which the 
decree was sent for execution, had not the power to take the 
Same steps, including the issue of a notice under Sec. 
216, which it could take in execution of its own decree. We 
reverse the order of the District Judge and order that exe- 
cution do proceed. Costs on respondent Jdmnadds. 

Order accordingly. 



[Appellate Civil Jurisdiction.j 

Appeal No. 1 of 1874 under Act XX. of 1864. March 27. 

In re Motira'm Eu'pachand. 

Minor — Procedure— Act XX. of 1864, Sea, 2 aind 8 — Befendarvt — 
Certificate of Administration. 

Section 2 of Act XX. of 1864, does not prohibit a person having a 
ckdm against a minor from bringing a suit until a certificate of adminis- 
tration has been granted. He may properly bring his suit but imme- 
diately after his doing so he should apply to the District Judge for the 
appointment of an administrator, and it is competent to the District 
Judge under Sec. 8 of the Act to make that appointment. 

THIS was an appeal from the decision of G. A. Hobart, 
Judge of the District of Khandesh. 

(c) 7 Bom. H. C. Rep. A. C. J. 37. 
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1874. Motirdm Ra'pachand applied to the District Jadge request- 

Motika'm ing ^itti to appoint an administrator to the estates of certain 

Rt pacja>d. ^j^^^ whose father owed him a debt exceeding Rs. 250 

in value. 

The District Judge rejected his application on the ground 
that the applicant was neither a relative nor a friend of the 
minors. 

The appeal was heard by Westbopp, O.J., and Melvill, J. 

Sha*nta'ram Ndrdyan for the appellant. 

Per curiam : — Sec. 2 of Act XX. of 1864, except when 
the property of the minor is of small value not exceeding 
Rs. 250, prohibits any person from instituting or defending 
on behalf of the minor, any suit connected with the estate of 
the minor of which he claims charge, until he shall have 
obtained a certificate of ad minis tratim under the Act. That 
does not amount to a prohibition to any person having a 
claim against the minor from bringing a suit in respect of 
such claim [until a certificate of administration is granted^ 
but he should immediately upon bringing it apply to the 
District Judge that an administrator should be appointed 
under Act XX. of 1864, if there be none. It is right and 
necessary that there should be some person to watch over 
the interest of the minor in such suit. Sec. 1 of the Act 
vests the care of the person and charge of the property of 
the minor in the Civil Court, i.e., (Sec. 34) in the pre- 
sent case the District Judge. No relative having, as yet, 
been appointed as administrator of the estate of the minors, 
it is competent for the District Judge, under Sec. 8 of the 
Act, to appoint a suitable person to be administrator, and 
inasmuch as there has been a suit brought against the 
minors in respect of a part of their property, it is necessary 
for their interest that a proper provision should be made for 
the charge of that property and for their defence. The order 
of the District Judge is, therefore, reversed and he is directed 
to appoint such an administrator. This course is in accord- 
ance with that prescribed in Dhondibd v. KiAsd (a) and in 
(a) 6 Bom. H. G. Rep. A. C J. 819. 
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Appeals, under the Minor's Act XX. of 1864, No. 6 of 1870, 187 4. 



decided 6th February 1871, and Nos. 10, 11, 14 and 15 of ru*>achand 

1871, decided 12th February 1872. See also Vijhor v. 
Jijiblidi (6). 

Ordef accordingly. 



y / 
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[Appellate Civil Jurisdiction.] 

Special Appeal No. 233 of 1873. March 30. 

Hari Yema'ji and others. . .Defendants and Appellants. 
Parshra'm Gundo Plaintiff and Respondent. 

Rent — Notice of enhancement » 
An Inamdar is not entitled to recover an increased rent if he has 
given notice of sach increase in December 1870 for the current year 
1870-71. 

THIS was a special appeal from the decision of R.F. Mactier, 
District Judge of Satara, amending the decree of the 
Subordinate Judge of Karar. 

Parshrim Gundo sued to recover the rent of certain Inim 
land belonging to him, for two years, viz., Rs. 20 for Shake 
1791, and Rs. 50 for 1792, the latter being enhanced rent, 
and alleged that he had given notice of enhancement to the 
defendants. Hari and others denied the plaintifE^s right to 
the enhanced rent. The first Court gave the plaintifE a decree 
for rent at the usual rate, rejecting his claim to the enhanc- 
ed rent demanded. In appeal, this decree was amended by 
the District Judge who granted the enhanced rent claimed 
by the plaintiff for Shake year 1792 (a.d. 1870-71). In 
special appeal the case was remanded by the High Court for 
the determination by the lower appellate Court of certain 
issues one of which was : — Was notice of enhancement given 
in this case, before the beginning of the season of cultiva- 
tion for which an enhanced rent was demanded ? 

On this issue the District Judge returned the following 
findings — 

(6) 9 Ibid 310. 
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lfi74. '' The season for which an enhanced rent was claimed 

Ysma'ji f^r this land is that, commencing 6th June 1870, as 

Pars »am shown by the notice, dated December 1870, which 

GuNDo. claims enhanced rent for the season 1870-71. Cultiva- 

tion would commence after the " mrigsdl " of 1871 or 
June 5th, and this notice was, therefore, about tix 
months previous to the season for which enhanced 
rent was claimed/^ 

The appeal was argued before West and Pinhby, J.J., 
on 30th March 1874. 

Shdnidrdm Ndrdyan for the appellant. 

West, J. : — The finding of the District Judge on the fifth 
issue is fatal to the claim set up by the plaintifi* and exempts 
us from the necessity of discussing the other issues sent 
down to the District Court. He could not, by a notice 
given in December 1870, entitle himself to enhanced rent 
for the then current year 1870-71. The decree of the 
District Court must, therefore, be amended, and the 
• plaintiff be awarded Rs. 40 as the rent of two years at 
the previously established rates minus Rs. 9-2-6 found by 
the Lower Courts to have been paid as ndzar chauthdi 
by the defendants on account of the plaintiff". The defen- 
dants admitted the claim to this extent and appear to have 
been always willing to pay what was due. The plaintiff 
must, therefore, pay their costs throughout. 




^ ///f^ "',£'-,r, , , ^X./y^z. . [Appellate Civil , Jurisdiction. ] 

'"/'••' ^ '^'^'k^k%y' * ^ SpedaX Appeal No. 406 of 1872. 

Ba'la'ji GrANESH Defendant and Appellant 

VS.'I P- ' ' 2.:**/.Khusha'lji, son and heir of 

/-• -. jr^s^.j- Bahiroji Plaintiff and Respondent 

Jm Pendens. — Mortgage — Possession — Priority — Possession under a sub- 
sequent mortgage created during the pendenoy of a suit hy a prior 
mortgagee. 

A sale or mortgs^^Q pendente lite is invalid as against the plaintiff and 
the vendor or mortgagor is under a dijsability to give any valid posses- 
sion as against the plaiatifi in the pending suit, to the party who be- 
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comes a purchaser or mortgagee during the pendency of the suit whe- 1874. 

ther or not the purchaser or mortgagee pendente lite has knowledge of Ba'la'ji 

the prior sale or mortgage as to which the litigation is pending or of , ^ 

the litigation itself. Khusha'ljt. 

Kasim Shauj v. Unodapersad OhcUterjee (a) and Manual Ftuval t. Sor 
napaUi Laichmidevamma (&) followed. 

rjlHIS was a special appeal from the decision of R. F. 
"^ . Mactier, District Judge of Satara, reversing the decree of 
the Subordinate Judge of Tasgaum. 

, The appeal was argued before Westropp, C.J., and 
MelvUl, J. 

Dhirajldl Mathurddds (Government Pleader) for the appel- 
lant, 

Shdntdrdm Ndriycm, contra. 

The facts of the case and the arguments used on both sides 
fully appear from the f oUowijig judgment delivered by — 

Westbopp, C.J. : — This suit was brought by the plaintiff, 
Khushdlji, to recover from the defendant, Bdlaji, possession 
of a house situated at Tasgaum in the CoUectorate of Satara. 

The original owner, Ravji Kass5.i bin Raghu, upon the 12th 
of November 1858, mortgaged the house to the plaintiff* 
who commenced, against his mortgagor Rdvji, upon the 
25th of February 1860, a suit upon that mortgage for pos- 
session, and obtained in the Munsiff^s Court, on the 25th of 
April 1860, a decree awarding to him such possession. That 
decree was reversed in appeal, and the cause was remanded 
for trial. Upon the .15th November 1861, the plaintiff ob- 
tained against Ravji a fresh decree from the Munsiff for pos- 
session. In the period intervening between the plaintiff ^s 
first decree (25th April 1860) and his last decree (loth No- 
vember 1861), Ravji mortgaged the same house to the pre- 
sent defendant Bdldji upon the 11th May 1861, and let Bd- 
l&]\ into possession. Neither the mortgagor to the plaintiff 
nor that to thfe defendant Bfildji was registered. The plain- 
tiff having, on the 17th September 1868, instituted the pre- 

(a) 1 Hyde 160. (6) Mad. H. C. Rep. 104. 

4hc 
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1874. gent suit against B^ldji for possession, the Subordinate Judge 
Ganesh ^^ Tasgaum dismissed the suit on the ground that Bal^ji's 
^ ^' , mortgage having been accompanied by possession was pre- 
ferable to that of the plaintiff, notwithstanding its being 
prior in date. The District Judge reversed the decree of the 
Subordinate Judge and decreed that, if Balaji did not pay 
the amount of the plaintiff's decree against Ravji with costs, 
the house should be sold, and the proceeds of the sale applied 
in payment of the plaintiflTs claim. BaLiji has filed the pre- 

4 

sent special appeal against that decree. Upon a special issue, 
the District Judge has found that, at the time of the execu- 
tion by RS-vji of the mortgage of the 11th May 1861, neither 
Balaji nor his father Ganesh Tdtia had any knowledge of the 
plaintiff ^s mortgage of the 12th November 1858, nor of the 
suit brought by the plaintiff against Rdvji on that mortgage. 

The question then is, whether the mere fact that the 
mortgage of 1861 was executed and possession under it 
given by RSvji to B^ldji during the pendency of the plain- 
tiff^s suit against Rdvji, to which suit Baldji was never made 
a party, invalidates that mortgage, albeit with possession, as 
against the plaintiff who has never had possession. 

For the plaintiff, it was contended that, as well under 
Sec. 223 of the Civil Procedure Code as under the ordi- 
nary rule of equity, independently of that code, the defend- 
ant Balnji having accepted the mortgage of 1861 iiendente 
lite, did so subjecf to the plaintiff s claim. 

For the defendant, it was argued that, until the passing of 
Bombay Act III. of 1863, Satara was not subject to the Civil 
Procedure Code ; and that the defendant being a mortgagee 
for valuable consideration without notice of the plaintiff^s 
mortgage or of his suit, and with possession, had a superior 
equity to the plaintiff, both by English and Hindu law. 

To the English Statute 2 Vic. C. 11 (which provides that 
a lis pendens, unless duly registered, shall rtbt affect a pur- 
chaser without express notice) there is not any analogous 
enactment in this country. 
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In En&rland, before that Statute, if there had been a close 1874. 

Ba'la'ji 

and uninterrupted prosecution of the suit, a purchaser pen- Ganksh 
dente lite, although for a valuable consideration and without j^^j^g^j^jj 
notice, was bound by the decree (c). A mortgagee is pro 
tanto a purchaser. 

In the well known case, Bellamy v. Sabine (c?), cited by 
Mr. Sh&ntdrfim Ndr5.yan for the plaintiff and heard in 1857 
by Lord Cranworth, C, and Lords Justices Knight Bruce and 
Turner, the efEect of Us pendens was much discussed. Lord 
Cranworth said : " It is scarcely correct to speak of lis pen- 
dens as afPecting a purchaser through the doctrine of notice, 
though undoubtedly the language of the Courts often so. de- 
scribes its operation. It affects him, not because it amounts 
to notice, but because the law does not allow litigant parties 
to give to others, pending the litigation, rights to the pro- 
perty in dispute, so as to prejudice the ojqposite party. Where 
a Htigation is pending between a plaintiff and a defendant as 
to the right of a particular estate, the necessities of mankind 
re(|uire that the decision of the Court in the suit shall be 
binding, not only on the litigant parties, but also on those 
who derive title under them by alienations made pending the 
suit, whether such alienees had or had not notice of the pend- 
ing proceedings. If this were not so, there could be no cer- 
tainty that the litigation would ever come to an end. A 
mortgage or sale made before final decree to a person who 
had no notice of the pending proceedings would always ren- 
der a new suit necessary, and so interminaMe litigation might 
be the consequence.^' After referring to Gulp§pper v. Aston 
(e), Sorrell v. Carpenter (/), and Garth v. Ward (g), he 
says : '* The language of the Court in these cases as well as 
in Woraley v. TheEc^l of Scarborough (h) certainly is that lis 
pendens is implied notice to all the world. I confess I think 
that is not a perfectly correct mode of stating the doctrine. 

(c) The cases are collected in 2 White and Tudor L. 0. 47, 48 ; 1st ed. 

(d) 1 De Gex & Jo. 566, 678, 584, S. C. 26 L. J. Ch. 797 N. S. 
(e) 2 Ch. CSa. 115, 221. (/) 2P.Wm8.482. - 

(p) 2Atk. 174. (h) 3Atk. 892. 



^ 
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^^"^^^ What onght to be said is that, pendente lite, neither party to 
Ganesh ^^3 litigation can alienate the property in dispute so as to 
KHusttA'LJi ^^^^^ ^ opponent. The doctrine is not peculiar to Courts 
of Equity. In the old real actions the judgment bound the 
lands^ notwithstanding any alienation by the defendant pen- 
dente lite (i), and certainly that did not depend on any prin- 
ciple arising from implied notice/' Lord Justice Turner said : 
'* The doctrine of lis pendens is not> as I conceive, founded 
upon any of the peculiar tenets of a Court of Equity as to 
implied or constructive notice. It is, as I think, a doctrine 
common to the Courts both of Law and Equity, and rests, as 
I apprehend^ upon this foundation, — that it would plainly be 
impossible that any action or suit could be brought to a suc- 
cessful termination, if alienations pendente lite were permit- 
ted to prevail. The plaintiff would be liable in every case to 
be defeated by the defendant's alienating before the judgment 
or decree, and would be driven to commence his proceedings 
de Tiovo, subject again to be defeated by the same course of 
proceeding/' 

. The maxim is Pendente lite nihil imwvetur (J). Sir 

^iHt liOh/i: Lir/,IPhomas Plumer, M.B., in Metcalfe v. Pulvertoft (k) says that 

*' the true interpretation of this rule is, that the conveyance 
does not vary the rights of the parties in the suit ; that it 
gives no better right, having no effect with reference to any 
beneficial result against the plaintiff in that suit ; and it is 
very reasonable that the litigating parties should be exempt- 
ed from the necessity of taking notice of a title acquired un- 
der such circumstances. With regard to them it is as if it 
had never existed : otherwise suits would be interminable, if 
one party pending the suit could by conveying to others 
create a necessity for introducing new parties. The volun- 
tary act, therefore, of the defendant cannot vary the situation 
or affect the right of the plaintiff." 

(«) See Oo. Lit. 344, b. ; 2 Inst, 376. 
0') Oo. Lit. 344, bj 2 Inst. 376 ; 1 Story Eq : Jur. § 405, § 406; 
Trye v. The Earl of Aldborou^h, 1 Ir. Chan. Rep. 666; Guskell 
V. Burden, 2 Ball and B. 167 ; Going v. Farrdl, Beatty 472. 

(k) 2 Ves. & B. 200, 205. 
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The doctrine of lis pendens and the limits of it are very ^S74« 
fully discussed in the cases of Metcalfe v. Pulvertoft; Bella- ganesh 
rwy V. 8abme (t) -, The Bishop of Winchester v. Paine (m) ; ^'a'lji 

Sugden^s Vend, and Pur. 1044 et seq, 11th ed. (n) ; and 2 
Spence Eq. Jur. 705, 706. 

The reasoning contained in the passages already quoted 
from the judgments in Bellamy v. Sabine, shows that it 
matters nought whether he who becomes a purchaser or 
mortgagee pendente lite has knowledge of the prior sale or 
purchase as to which the litigation is pending or of the liti- 
gation itself, and also shows that the vendor or mortgagor is 
under a^ disability to give any valid possession as against the 
plaintiff to the party who becomes a purchaser or mortgagee 
during the pendency of the suit. 

In Kasim Shaw v. Unnodapersaud Ohatterjee (o), Mr. 
Justice Wells, quite irrespectively of Sec. 223 of the Civil 
Procedure Code, applied the doctrine of Us pendeTis to natives 
of tfcis country. He spoke of it as ^' an equitable principle 
of imiversal application," and undoubtedly applicable to 
natives, and see per HoUoway, J., to the same effect in Mrs, 
Maria Varden Seth Sam v. Appundi Ibrahim Saib (p). 
The general doctrine is very fully discussed by him in that 
case. It has been adopted also in Calcutta by Norman and 
Seton Karr, JJ., in Umamoyi Burmoneea v. Tarini Prasad 
Ghose (g), and by Peacock, C.J., and Bayley and Kemp 
JJ., in Hunooman Doss v. KooTneTOon-nissa (r) without any 
reference to Sec, 223 of the Civil Procedure Code. The 
case of Manual Fruval v. Sanagapalli Latchmidevamma 
(s) decided in 1872 at Madras by Kernan and Kindersley 

(0 1 De Gex and Jo. 566. (m) 11 Ves. 194. 

(h) And see Ibid pp. 673, 1013 ; and 2 Ball and Beatty 186 and 
32 Beavan 615. 

(o) 1 Hyde 160. (p) 6 Mad. H. C. Rep. 80. 

(q) 7 Oalc. W. R. 2?5 Civ. Rul. 
(r) Calc. W. R. Spec No. from 1862 to 1864 F. B. 40. 
(0 7 Mad. H. 0, Rep. 104, 
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1874. JJ.^ is directly in point hore. The principle laid down in 

TJ A 't a ' TT ,^_ 

Ganbsh Bellamy v. Sabine was applied^ and it was held that it was 
Khu h 'lji ™^^^erial whether or not the pnrchaser pendente lite had 
notice^ and that he could not question the decree. 

In Krishndppd Mahdddppd v. Bahvru Yddavrdv (t), some 
doubt was expressed as to the extent to which the rule of lis 
pendens, as stated in 1 Story Eq. Jur. 405, ought to be ap- 
plied in India. In plac. ^6, Story seems to base that rule 
upon the doctrine of notice. Neither Bellamy v. Sabine, 
nor the case in Hyde^s Beports, appears to have been men- 
tioned to the Court. It was, however, held there that a 
puisne mortgagee, who obtained possession of the lands un- 
der a decree in a suit against the mortgagor during the pen- 
dency of an earlier suit brought against the mortgagor by 
the prior mortgagee, could not maintain that possession 
against the decree in the last mentioned suit. The actual 
decision in that case, therefore, does not in any respect con- 
flict with the doctrine laid down in Bellamy v. Sabine and 
the cases in 1 Hyde's Reports and in 7 Mad. H. C. Reports. 
The present case is a stronger one against the later mort- 
gagee, for not only was his possession obtained, but his mort- 
gage also was granted pendente lite. 

We have not overlooked Anundo Moyee Dossee y. Dho- 
nendro Chunder Mookerjee (u), which was the case of a pur- 
chase under an attachment upon a decree, which purchase 
was made pending a foreclosure suit upon a mortgage and 
the purchase was upheld. But there the attachment, under 
which the sale took place, was anterior even to the execution 
of the mortgage upon which the foreclosure suit was founded. 
The title, therefore, of the purchaser was paramount to any 
title that could be acquired xmder the decree in the foreclo- 
sure suit. That case, then, has not any bearing upon the 
present case. 

Inasmuch as we think that the ordinary rule of lis pendens 
as acted upon in the cases in 1 Hyde and in 7 Madras H. G. 

{tj 8 Bom. H. C. Rep. A. 0. J, 55, 
(w) U Moo. Jnd. App, 101, S. 0. 8 Beng. L. R. 122, 
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Rep. must be applied here, it is not necessary that we should 1874. 
give any opinion as. to whether Sec. 223 of the Civil Proce- uanesh 
dare Code could, having regard to the chronology of the, 
events in this case, be applied to it, or as to the construction 
of that section, or the effect of Sec. 230 upon it. 

The mortgage of 1861 to the defendant Baldji having been 
executed, and the possession under it given, during the pen- 
dency of tho plaintiff's suit on the mortgage of 1858, the 

■ 

mortgage of 1861 must be deemed to have been taken sub- 
ject to the claim of the plaintiff", aa ultimately established by 
him, on the 15th November 1861, by the decree of that date. 

The District Judge has virtually held that to be so, but he 
has decreed a sale of the house in satisfaction of the plain- 
tiff's claim, and has not made any provision as to the dispo- 
sal of the surplus proceeds, if any, after the discharge of that 
claim, viz., as to whether they should be made over to the 
' mortgagor or to the puisne mortgagee Bal^ji. The plaintiff 
did not by his plaint ask either for a decree of foreclosure or 
of sale, and the mortgagor not being a party to this suit, and 
no decree for foreclosure or sale having been made against 
him in the suit brought by the plaintiff against the mortga- 
gor, but only a decree for possession under the mortgage of 
1858, the District Judge had not power to make any such 
decree for sale in this suit as he did, but merely a decree for 
possession, thus giving effect to and not going beyond the 
decree obtained against the mortgagor. We must, therefore, 
vary the decree of the District Judge by cancelling so much 
of the same as directs a sale, and by ordering that possession 
of the house in the plaint mentioned be forthwith delivered 
over by the defendant B^ldji to the plaintiff, and by direct- 
ing that the defendant BAl^ji do pay the costs of the suit and 
of both appeals. 

Melvill, J. : — I entirely concur in this judgment, and will 
only add, with reference to the observations made by me in 
Krishndppd Mahaddppd v. Bahiru Yddavra/u {supra), that I 
am inclined to think fchat I gave undue effect to tho omission 
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ii^^: in Sec. 230 of Act Vm. of 1859 of certain words contained in 



Ganbsh Sec. 223. I mean the words '^ or some person claiming un- 
Khusha'lji ^®^ ^ ^^^^® created by the defendant subsequently to the in- 
stitution of the suit.'^ It would appear that no person can 
become a plaintiff under Sec. 230^ unless he is in a position 
to dispute the right of the decree-holder to dispossess him 
under the decree ; and it is clear from Sec. 223 that a pur- 
chaser pendente lite cannot dispute that right. 



March 13. 



[Appellate Civil Jurisdiction.] 

Special Appeal No. 399 of 1873. 

Sada'shiv A'nant Appellant, 

ViTHAL A'nant ... *.. ... ... Respondent, 

Mortgage of a viUage without specification of boundaries — Accretion^-Jie- 
demptUm. 

Where a viUage, without specification of boundarieB, is mortgaged as a 
whole, the mortgagee is, on the one hand, entitled to it as a security with any- 
casual increase or decrease which may occur to it ; and is, on the other hand^ 
subject to its redemption by the mortgagor to the same extent. 

THIS was a special appeal from the decision of H. F. Par- 
sons, Assistant Judge at Batnagiri. 

This was a suit for redemption of a certain share in the 
village of Mugij. When the mortgage of the share was 
efEected, the village was described as a whole, and no bounda- 
ries were specified. Since the mortgage, additions had been 
made to the village by the Survey Officers ; and the only 
question in the cause for determination was whether the mort- 
gagor was entitled on redemption to obtain possession of the 
village with or without these additions. 

Both the Courts answered this question affirmatively, and 
gave the plaintifE a decree accordingly. 

The special appeal was heard by West and Pinhey, JJ. 

V. N. Mandlik for the special appellant. 

Dhirajldl Mathurddds, Government Pleader, for the spe- 
cial respondent. 
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The judgment of the Court was delivered by 

West, J. : — The village of Mugij having apparently in- 
creased in size, through the decision of a Survey OflBcer, 
since the mortgage was made, the question is whether what 
was intended to be embraced in the contract was primarily 
the village as such, subject to the accidents to which it was 
liable as a whole, or a certain area of land described as the 
village of Mugij, but not viewed by the parties as suscepti- 
ble of increase or diminution along with the extent of the vil- 
lage. If the boundaries had been precisely laid down by 
topographical "references in the mortgage, we should have 
been of opinion that the second Was the proper construction 
of the contract, but as they are not thus defined, and the vil- 
lage is simply dealt with as a whole, we think that the first 
construction is the true one. Since the mortgage was made, 
the Survey Officers have authoritatively settled the true 
boundaries of the village. It retains its identity, we think, 
notwithstanding any casual increase or decrease thus occa- 
sioned, and is as an aggregate both a security to the mort- 
gagee and subject to redemption by the mortgagor. Had 
the area been diminished instead of enlarged, the plaintifi" 
could not claim the return of what had thus been severed 
from the estate in the mortgagee's hands ; as it has been en- 
larged, the mortgagee can hold it as thus enlarged only as a 
security, and from the moment that he is paid ofE only as a 
mere trustee for the mortgagor. This view of the relation 
of the parties coincides in principle with what was laid down 
in Bakshirdm v. Ddrku{a)y and is supported by the authori- 
ties there cited and by 2 Spence's Equitable Jurisdiction of 
the Court of Chancery, 644. 

The mortgagees were, we think, fairly entitled to their costs 
in the Court of the first instance. But they did not admit the 
right of the plaintiff to the full extent to which we have now' 
recognised it, and have brought a special appeal mainly on the 
ground that it was thus recognised by the Assistant Judge. 
We shall, therefore, so far modify the judgment of the District 



1874. 



Sada'shiv 
A'nant' 

V. 
VlTHAL. 

A'nant. 



(a) 10 Bom. H. C. Eep. 369. 
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# 

_J§i-*:___ Court as to order that the inoi'tgagees represented by the 
A'nant special appellant receive their costs of the original suit, and 
ViTHAL ^^ other respects affirm the Assistant Judge's decree. Costs 
A'na.nt of this appeal to be borne by special appellant. The sub- 
stantial identity of the parties, with those who have con- 
ducted the litigation below, is not questioned in this Court. 

Decree amended. 



March 18. 




[Appellate Criminal Jurisdication.] 

hi re Ba'la'ji Sita'ra'm. 

Sanction for prosecution — Alternative charge — Tlie Code of Criminal 
Procedure f Sec. 470 — Requisites of a proper sanction. 

When it is intended to charge a person with having made a false statement 
in the Court of a Magistrate or (alternatively) a false statement in the Court 
of a Subordinate Judge, there must be a proper sanction for a prosecntioD 
on each branch of the alternative. 

A sanction for a prosecution under Sec. 470 of the Criminal Procedure Code 
must designnte the Court where the false statement was alleged to have been 
made and the occasion on) which it was conunitted. 

It is desirable, if not necessary, that in the sanction for prosecution the de- 
scription of the offence intended to be prosecuted should be stated in general 
terms although details may be omitted. 

rriHIS was an application for the exercise of the Court's 
-*- extraordinary jurisdiction. 

The applicant^ Bil^ji Sitar^m, was a partner with Anaji 
Parshram in a farm for the collection of tolls in certain vil- 
lages in the Satara District. Disputes arising between them 
led to suits in the civil, 'and prosecutions in the criminal, 
courts, in which evidence given by one party was charac- 
terized lay the other as false. Anaji Parslirdm suffered five 
years' rigorous imprisonment for having made a false state- 
ment on one of these occasions ; and he now, in his turn, seeks 
to prosecute ' his opponent, the present applicant Bal4ji 
Sitdr^m. With this view he attempted, without success, to 
obtain the necessary sanction from several Magistrates and 
courts before whom Balaji Sitaram was exainind, and ^\, 



Sita'ba'm. 
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last succeeded in obtaining it from the District Magistrate 1874. 
of Satara in the following terms : — — Ba'la'ji 

*' I hereby sanction a prosecution against Balaji Sit&rd.m 
being instituted for having made varying statements on 
solemn affirmation before different courts at different times 
under Sec. 195 of the Indian Penal Code.'* 

Proceedings having been instituted against Balaji Sitaram 
upon the above order, he applied to the High Court to annul 
it. 

The application was heard by West and Na na'bhai Hari- 
da's, JJ. 

Branson (with him Pdndurang Bdlibhadra) for the 
petitioner. 

Shdntdrdm Ndrdyan for Dhirajldl Matkurddds, Govern- 
ment Pleader, in support of the sanction. 

West, J., in delivering judgment, said : — The first point 
we have to consider is that which arises on the argument 
that the application to the District Magistrate to grant his 
sanction for the prosecution is in the nature of an appeal 
against the refusal of a Magistrate subordinate to him. It is 
not worded as an appeal ; but still it may have the practical 
effect of one. Yet, supposing that the application has such 
an effect, we think that its reception was not a step going 
beyond what the law itself contemplates. 

The next point relates to the extent of jurisdiction to 
grant such a sanction. When it is intended to charge a per- 
son with having made a false statement in the court of a 
Magistrate, or (alternatively) a false statement in the court 
of a Subordinate Judge, it is not sufficient that the sanction 
to prosecute him should be given by ocl& of such courts or 
its superior. It is necessary that the sanction should be 
given by both of them or their superiors. There must in 
fact be a proper sanction for a prosecution, on each branch 
of the alternative. 

Then with regard to the nature and terms of the sanction> 
no doubt the language of Sec. 470 of the Criminal Procedure 
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-i~^ Code is very wide. The sanction^ it prescribes, may be ex- 

Sita'ra'm. pressed in general terms, and need not name the accused 
person. These provisions are introduced to guard against 
failures of justice or embarrassments in its administration, 
which, under the corresponding provision of the old Code, 
sometimes occurred. 

But we do not think that the new enactment is intended 
to provide for a sanction expressed with so little definiteness 
as equally to justify the prosecution of any person for any 
offence and in any court whatever. The sanction given 
must refer to the court in which the false statement is 
alleged to have been given, and it must also refer to the 
occasion on which it was given. Both must be properly 
designated in order that the trying Court may inform itself 
as to the investigation or trial upon which it is really autho- 
rized to enter. And generally also, we think that it is 
desirable, for the ends of justice, if not necessaiy, to state 
the ofEence intended to be charged in general terms, though 
details need not be given. 

We, therefore, annul the sanction in the present case on the 
ground that neither^ the courts in which the false statements 
were alleged to have been made by the accused p.or the 
occasions on which they were made are designated. At the 
same time, we do not say that it will not be quite competent 
to the District Magistrate, after reading these observations, 
to grant, as to offences apparently committed in courts sub- 
ordinate to his own, a fresh sanction free from the defects 
and supplying the omissions above noticed. The expediency 
of granting the sanction rests in his own discretion. 

Sanction annulled. 
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[Appellate Civil Jubisdictigh.] M^dfi^ 

"^O^- Special Appeal No. 450 of 1873. 



B a'la'ji Na'ra'tan Kolatkab A'p'jpdlanl. " 

Ra'mchandba' Ganbsh Kelkab and 

othres Respondents^ 

Bombay Act I, of 1865 — Faramoimt rights of Government loith respect 
to land revenue — Mortgage Uen — Registration — Possession, 

The paramount rights of Goyemment in respect of debts due to the 
Crown are not transferred to alienees (such as IrUimdfy/rs) of Qoyernment 
reyenue. 

If an Indmd6r fails to recoyer his rents bj any of the special processes 
proyided in the Regulations, and is obliged to go iuto the Civil Court and 
obtain a decree for arrears, the sale of the land in execution of such a 
decree has the same effect (and no more) aa a sale of land in execution 
of a decree for any other debt. 

A mortgage deed, when registered, is yalid without possession, 

THIS was a special appeal from the decision of E. Cordeaux, 
Assistant Judge at Poona, amending the decree of the 
Subordinate Judge of Pdtas. 

B51fi.ji sued to recover the amount of a mortgage debt due 
by Balvantr^v under a deed dated 5th August 1866. He 
sought to recover the amount personally from the def endant^ 
or, in default, from the sale of the mortgaged property. The 
defendant, Balvantr^v, admitted the mortgage bond and stat- 
ed that the plaintiffs claim might be realized by the sale of 
the mortgaged property. The other defendants answered 
that the mortgaged fields were sold in satisfaction of a decree 
which the Indmddr had obtained for payment of assessment 
of the land, and that as they had purchased the land at such 
a sale, they were not liable for the payment of the plaintiffs 
mortgage Uen. The Subordinate Judge gave the plaintiff a 
decree for the amount claimed, first from the mortgagor (Bal- 
vantriv) personally or, in default, from the mortgaged fields. 
In appeal, however, the Asssistant Judge held that as the land 
was Indm land, and was sold for payment of assessment due 
to the Indmddr under a Civil Courtis ^ecree, the sale was no^ 
subject to the plaintifE's mortgage lien. He^ aecordingly. 
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1874. amended the Subordinate Judge^s decree by ordering the 



Ba'la'ji plaintiff^s claim to be satisfied by the mortgagor personally, 
KoLATKAB ^^ ^^^ from the land. 

B. 'mch n ■'■^ special appeal, it was contended for the plaintiff that the 
DBA' Ganesh defendants could not purchase the land without being liable 
for the plaintiffs mortgage lien, which, by law, attached to 
the land, and that the lower appellate court was wrong in hold- 
ing that the Indmddr's lien on the land for arrears of rent 
had precedence over other pre-existing liens on the same land* 

The special appeal was argued before Melvill and Nana'- 
BHAi Ha'bida's, JJ., on the 24th March 1874. 

Jandrdhan Sakdrdm Oddgilj for the appellant. 
F. N. Mandlik, for the respondents. 

Melvill, J.: — This case does not appear to be affected by 
the decision in A^dul Crani v. KHshnaji (a). That decision 
proceeds upon the provisions of Bombay Act I. of 1 865 (which, 
by Section 49 of the Act are not to be applied to alienated 
villages, unless specially extended to them,) and upon the 
paramount rights of Government in respect of debts — which 
are discussed in Secretary of State for India v. Bombay Land- 
ing and Shipping Company (6), and which rights cannot be 
held to be transferred to the alienees of Government Revenue. 
The Regulations contain certain special provisions for enabl- 
ing superior holders to realize their dues from their tenants: 
but we cannot find in them any provision which can be con- 
strued as making those dues a paramount charge upon the land. 
We think that if an Indmddr fails to recover his rents by any 
of the special processes provided in the Regulations, and is 
obliged to go into the Civil Court and obtain a decree for 
arrears, the sale of the land in execution of such a decree has 
the same effect (and no more) as a sale of the land in execu- 
tion of a decree for any other debt. Under this view, we must 
hold that the defendants purchased the land subject to the 
plaintiff^s mortgage (which was registered, and therefore valid 
even without possession), and we accordingly reverse the 
decree of the Court below and restore that of the Subordinate 
Judge. Costs of both appeals on special respondents. 
(«) 10 Bom. H. C. Rep, 416. (6) 5. Bom. H. Cf. Rep. O.C.J. 48—50. 
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[Appellate Civil Jueisdiction.1 ,1874. 

March 4. 

Regular Appeal No. 41 of 1873. 

Shidmal Guru . . . . Plaintiff and Appellant. 

W. Anderson, Revenue 
Survey and Settlement 
OflBcer, and the Mahdl- 
kari of Nargund . . Defendants and Respondents^ 

Bomhay Act III. of 1863, SecZ — Suit on account of Inam — Suit for posses- 
sion of Inam— Jurisdiction. 

Bombay Act III. of 1863, Sec. 3, deprives the Civil Courts of jurisdic- 
tion in respect of all claims against Government on account of IndmSj in 
other words, claims referring to total or partial exemption from the payment 
of Government revenue, but it does not deprive the Civil Courts of juria- 
diction in respect of claims to recover possession of Inam lands. 

THIS was a regular appeal from the decision of Baron 
Larpent, Judge of the District of Dharw^r, rejecting 
the plaintifE^s claim. • 

The plaintiff filed a suit to recover possession of a piece of 
IndTTi land, which he alleged had been wrongfully taken pos- 
session of, and sold by the defendants. 

The defendants pleaded want of jurisdiction in the Courfc, 

• 

and denied the plaintifE^s title. The District Judge rejected 
the plaintifE^s claim. 

The appeal was heard by Sir Charles Sargent and Na'na'- 
BHAi Harida's, J. 

Bahiravndth Mangesk for the appellant. 
Dhirajldl Mathurddds, Government Pleader, for the re- 
spondents. 

Sir Charles Sargent, in delivering the judgment of the 
Court, said — 

Mr. Dhirajlal Mathurdd&s has objected on behalf of the 
respondents that, under Bombay Act III. of 1863, Section 3, 
the Civil Courts have no jurisdiction to entertain this suit, 
it being a suit relating to an Indm. Mr. Bahiravndth, for 
the appellant, meets this objection by urging that the expres- 
sion ^^ claims against Government on account of Inams,^^ 
as used in this enactment, refers to plaims to hold lands 
totally or partially exempt from the paymeut of the Govern- 
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^874. ment revenue, and he maintains that the present suit is not 
GuKu ^^^^ * ^^^> ^^* ^s ^^® simply for recovery of possession of the 
yr .^' Indm lands themselves ; and that, consequently, the Civil 

Courts have not lost their jurisdiction. In support of this 
view, Mr. Bahiravndth cited Section 6, Regulation XXIX. of 
1827, the language of which is precisely similar to that of 
the Act of 1863, and contends that, reading that Regulation 
by the light thrown upon it by the Inam Act XI. of 1852 
and the Government Resolution No. 2449 of 1854, printed 
at page 58 of the Revenue Circular Book of 1860, it is clear 
that the Legislature by that section intended to exclude 
from the Civil Court's jurisdiction those claims only which 
related to exemptions from revenue demands. He further 
relied on the judgment of Sir M. Sausse in Vishnu Trimbak v. 
Tdtid (a) as supporting this view. 

We are of opinion that the object of both these enactments 
was precisely the same, viz., to introduce the Regulation 
into a new province, and as to any doubt on thb construc- 
tion of the words " all claims on account of Inams," we 
think it is cleared up by the language of the Inam Act XI. 
of 1852 and by the interpretation which the Government 
put upon it under the authority of a special provision in 
that Act as shown by the Government Resolution before 
referred to. The present suit is not one for exemption from 
Government demands, but simply to obtain possession of the 
lands in question, and even if the plaintiff succeeds in ob- 
taining a decree in his favour, the Government may, notwith- 
standing, come forward and claim their assessment. 

As to the non-receipt of evidence to prove the loss of the 
Tdkidy we think that the Judge would have exercised a 
sounder discretion in admitting it. 

If the evidence, tendered by the plaintifE to prove that the 
original Tdkid had been lost, had been satisfactory, the copy 
of the TdJdd from the PdtiVs Daftar would have been admis- 
sible in evidence. We must, therefore, reverse the decree 
and remand the case for the Judge to receive the evidence 
in question and to pass a new judgment awarding costs. 

(a) 1 Bom. H. C. Rep. A. C. J. 22. 
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Special Appeal No. 465 of IS^S- J^^^^i^/^^^. ^ ^._^i 

Itcha'ea'm Daya'ra'm Plaintiff and Jippeuanf. '^ ' -' ' .^ 

Rx^in Jag A^ Q.nd another.. defendants andBesjoondents^. "" ^ - 



UA 



Mortgage in ChuzeraJt — Bights of a prior and jhiisne mortgagee — Poues- 'y^ ' * 

9um — Purchaser of equity of redemption with notice of a subsequent iricum-' 
brance. ^^ — > 

The rule of Hindu law that a mortgage with possession takes prece- ^^ /^ r^ctjbt 

dence of a naortgage of a prior date, but unaccompanied by possession 
does not apply to Guzerat. 

Wherein Guzerat the defendant, a puisne mortgagee in possession, had 
notice of plaintifE's prior mortgage, the defendant was held not entitled 
to claim the benefit of the above rule of Hindu law, 

Kegistration could not of itself alter this rule of Hindu law except so 
far as effect may be given to it by statute, and registration secures the 
same object which the Hindu law intended to secure by requiring pos- 
gession, viz., notice to subsequent incumbrancers of the existence of a prior 
incumbrancer. 

The purchaser of an equity of redemption, with notice of subsequent 
incumbrances, stands in the same situation, as regards such subsequent 
incumbrances, as if he had been himself the mortgagor : he cannot set up 
against such subsequent incumbrances either a prior mortgage of his own, 
or a mortgage which he or the mortgagor may have got in. 

THIS was a special appeal from the decision of J. W. "Walker, 
Assistant Judge at Ahmeddbad, reversing the decree of 
the Subordinate Judge of tJmrath. 

ItcMram Day^ram sued to recover possession of a field from 
B^iji Jaga and another, and stated that he had purchased it 
on the 22nd September 1868 at a court^s sale subject to a 
mortgage lien which was assigned to him by the mortgagee. 
The defence chiefly was, that the plaintiff never had posses- 
sion of the property under his mortgage, while the defend- 
ants were mortgagees in possession. The Court of the first 
instance decreed the plaintiff ^s claim. In appeal, however, the 
Assistant Judge reversed that decree on the ground that the 
plaintiff, though a prior mortgagee, had not obtained possession 

6 H 
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1874. under his mortgage^ while the defendants were in possession^ 



Itgha'ra'm ihongh their mortgage was of a subsequent date. 
Daya'ra'm 

„ , ®' , In special appeal it was contended that the defendants, 
Bjlui Jaoa. . 

though mortgagees with possession^ having had notice of the 
"/^ftf-^iJ^^-j^ -^/p^ plaintiff's prior mortgage, the lowerCourt was wrong in holding 
Jr ^ 'that the plaintiff's mortgage was not valid against them. 

The appeal was argued before Melvill and Pinhet, JJ. 
SHvshanhar Oovindrdm for the special appellant. 
• * ^ Dhirajldl Mathurddds for the special respondents. 

Melvill^ J.: — The rule of Hindu law that a mortgage with 
possession takes precedence of a mortagage of prior date, but 
unaccompanied by possession, has not, I think, been held appli- 
cable toGuzerat: Mathurddds v,Kdlid(a)f HariRdmchandra v. 
Mahdddji {b), and Krishndppd v. Bahiru (c) . But even if the 
rule were applicable in the present case, I should be inclined to 
hold that the defendants,havinghad notice of the plaintiff's prior 
mortgage, could not claim the benefit of it. I do not know any 
other ground, except that of notice, which will justify the de- 
cisions of this Court, which relax the rule of Hindu law in 
favour of registered mortgages. In Hari Rdmchandra v. Ma- 
hdddji in which all the cases bearing on the subject are re- 
viewed, the Court said : *' We consider that we are only carry- 
out the views of the late Sadr and the present High Courts 
by holding in the present case that in the Konkan the regis- 
tration of a mortgage without possession cures any defect or 
imperfection which arose from the non-completion of the 
transaction by delivery of possession.'* It is clear that re- 
gistration could not of itself alter a rule of Hindu *law, except 
so far as such effect may be giv<Bn to it by statute ; and I un- 
derstand the Court to have meant that registration secures the 
same object which the Hindu law wished to secure by requir- 
ing possession, viz., noticeto subsequent incumbrancers of the 
' existence of a prior incumbrance. That appears to me to be 
the principle on which the rule of Hindu law is founded, and 
on which this Court has acted in its decisions regarding re- 

(a) 7 Bom, H, C. Rep. A. C J 24. (6) 8 m 50. (c) Ibid. 55. 
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gistration. Then, if one kind of notice be sufficient to satisfy 1874. 
the rule of Hindu law, why should not another kind of notice? 
I conceive that the true principle is that laid down in Oopdl 



Itcha'ra'm 
Daya'ra'm 

V. 

V. Krishndppd (a), and that the present case comes under the^^^^^^ '^^^^ 
class of constructive.frauds. The same principle is stated in 
Story's Eq. Jur., 9th Ed., Sec. 395, and illustrated by the 
case of a creditor who takes a mortgage of property with 
notice of a subsisting equitable mortgage.. 

But, although^ in my opinion, the Assistant Judge^s deci- 
sion cannot be sujq)orted on the ground of the dj^fendiants^ 
possession, it can, I think>^be maintained on another ground. 
The plaintiff, subsequently to the mortgage to the« defendants, 
purchased at a court sale the equity of redemption. Now 
generally speaking,, a purchaser of an equity of redemption 
with notice of subsequant incumbrances,, stands in the same 
situation,, as regards such smbsequent incumbrances,, as if he 
had been himself the mortgagor : he can neither set up against 
such subsequent incumbrances a prior mortgage ef his own,, 
nor, consequently, a mortgage which he or the- mortgagor may 
have got in : Toutmin v. Steere (6), Greswold v. MoArshamt 
(c), and Mocatta v. Murgati^d' (ci5). The plaintiflF, therefore,, 
cannot set up his own mortgage, unless he can show that he 
is a purchaser for valuable consideration without notice of 
defen(&nts^ mortgage ;; aad this he cannot be allowed to 
show, inasmuch as he is apm'chaser at a court ^eiJJhintdman- 
Bhdska/r V. Shivrdm Hari (e). 

Ob this ground aIone> I would confii*mr the decide of the 
lower Courts 

PiNHBY, J. : — I ami of the same opmion as to the ground 
on which my brother Melvill proposes to confirm the decree 
of the Court below. 

But I refrain from expressing any opinion on the first 
point considered by my brother Judge, as it is not necessary 
that I should do so, in order to arrive at a decision of the- 
case. 

(a) 7Bom. H. 0. Rep. A. C. J. 60. (6) 3 Mer. 210. (c) 2 Oh. Ca^l70*. 

(oO 1 P. Wms. 933. (e) 9 Bom. H. C. Rep 304. 



'y/- 



* \ 



/..-'. ^ _ ^ J^' - 



/ - 



' ft 



/ 



44 BOMBAY HIGH COUBT REPORTS. 

__i?7^- r Appellate Criminal Jubisdiotion.1 

March 12. ^ -* 

Reg, V, Daya' A'nand and Ranchod Kha'lpo. 

Confession — Signature of acfyused^-TTie Code of Criminal Procedure, 

Sections 167 y 256, 346 — IhUy of Judge to prevent production ofinadmia- 
aible evidence. 

The direction of Section 346 of the Code of Criminal Procedure, 
enjoining that an accused person shall sign the record of his confession, 
is not satisfied by the following:— "Signature oi A,B. (the accused); the 
handwriting of C7.J9." Where the conviction of a person was based upon 
a confession thus subscribed, the High Court reversed it, and held that the 
'Session Judge was bound to prevent the production of such a confession. 

rjlHB two accused persons were convicted of murder by 
■*• G. M, Macpherson, Acting Session Judge of Surat, and 
sentenced to death. 

The conviction was principally based upon a confession 
made by the second prisoner, Ranched Khdlpo, and recorded 
by the Second Class Subordinate Magistrate of Bulsad under 
Sec. 122 of the Code of Criminal Procedure. The confession 
was in the form of questions and answers, and duly attested 
by the signature of the Magistrate ; but instead of the sig- 
nature or mark of the accused person it bore the following 
subscription ; — 

^' The signature of Ranched Khdlpo j the handwriting of 
Venktesh Narotam, Taldti of Bin^ri.'' 

The appeal was heard by West and Na'na'bhai Haeida's, J J, 

Chunildl Mdnikldl for the appellants: — The confession 
of Ranched, on which the conviction mainly rests, is defec- 
tive. Section 346 of the Code imperatively demands that the 
accused person shall sign or attest by his mark the record 
of his confession. Both these elements are wanting. There 
is no mark, and there is nothing to show that the accused 
authorized the writer of his name to sign for him, 

Dhircyldl Mathur adds, GoYemment Pleader, for the Crown. 
Per Curiam : — We must reverse the conviction and sen- 
tence in this case. The Second Qass Subordinate Magis- 
trate, Mr. Mdnikm Venildl, in taking the confession of the 
accused Ranched, omitted to cause that prisoner to sign 




BOMBAY HIGH COURT EBPORTS. 45 

or mark the confession. This, which was a very serious ^^74. 
piece of carelessness, makes the confession inadmissible as 
evidence, and even under Sec, 91 of the Evidence Act ex- 
cludes secondary evidence of what the prisoner said as ruled in 
the case oiReg v. Bdi Batan {a). Section 167 of the Evidence 
Act implies that the improper reception of evidence is not 
generally to be made a ground for the reversal of a judg- 
ment, unless it was objected to by the party who was preju- 
diced by its admission ; but again, Section 256 of the Code 
of Criminal Procedure says : " It is the duty of the Judge in. 
his discretion to prevent the production of inadmissible evi- 
dence whether it is or is not objected to by the parties/^ If 
this discretion should be strictly exercised in any case, it 
should be exercised in the case of a confession afterwards 
repudiated, and the efEect of which is to bring about a capital 
conviction not only of the prisoner who made it but of his co- 
accused. We think, therefore, that the Session Judge was 
bound to prevent the production of Eanchod^s confession in 
this case. The testimony recorded apart from that confession 
is admittedly insufficient to sustain the charge, and we are 
thus compelled to reverse the judgment passed against the 
prisoners, 

Conviction and sentence reversed. 
(a) 10 Bom, H, C. Rep, 166. 




/' 






Z7/ 



BOMBAY HIGH COURT BEPOBTS. 



1874 



April 13. 



[Appellate Civil Jurisdiction.] 

CivU Referred Case No. 12 of 1873. 

Vana' Jaganna'thji Appellant 

Hata' Dipa'ji ..Respondent 

AUcLchment of property qf third person — LiaHlUy of execuHon-creditor 
in damages. 

There is not any universal rule that a judgment-creditor is or that he 
is not liable in suit for a wrongful seizure, or for injury to the gooda while 
under seizure. His liability must depend upon the oiroumstances of the case, 
i.e,f upon the fact whether the wrongful seizure or the injary is the result 
of his own conduct, for instance, if the judgment-creditor personally, or 
his authorized agent (ex. gr,, his pleader), apply, under Section 214 of the 
Civil Procedure Code, for the attachment of property which is specially de- 
signated in that application, and if the Court grant its warrant for the 
seizure of that particular propeity, and the officer of the Court execute the 
Warrant, and the property be not that of the judgment-debtor, the judg- 
ment-creditor would certainly be liable for that wrongful seizure, and the 
officer of the Court could justify under the warrant, and would not be liable 
80 long as he kept within the duty expressly prescribed for him by it 

But if the application of the judgment-creditor wene for a general 
attachment under Section 218 of the Code, and the Court took no such 
security from him as it might take under that section, and if the Cour^ 
granted a general warrant for the attachment of the moveable property of 
the judgmentKlebtor, and the officer of the Court, without any suggestion to 
that efifect from the judgment-creditor or his agent, beyond a general direc- 
tion to execute the warrant, were to ieize property not belonging to the 
judgment-debtor, the judgment-creditor would not be responsible. 

QuoRre. — ^Whether under such circumstances as these last mentioned, 
the officer of the Court would be responsible ? 

rriHIS case was referred for the opinion of the High Court 
J- by W. M. P. Coghlan, Judge of the District Court of 
Tanna. The District Judge raised two issues, viz : (1) whether 
the rice attached was the property of the plaintiff, and (2) 
whether plaintifE can recover damages, and found, the first 
issue in favour of, and the second against, the plaintiff, pend- 
ing the decision of the High Cburt. He made the following 
observations in his finding on the second issue : — 

" I feel considerable difficulty on the second issue in con- 
sequence of the apparently contradictory rulings on the ques- 
tion whether, irregularity and malice apart, a judgment- 
creditor, carrying out his decree, is liable in damages for the 
attachment of property which belongs to third parties. 
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" I believe that I may say that prior to the ruling of the ^874. 
High Court in Ddmodhar Tuljdrdm v. Lallu Khusdldds (a) ^ 
the practice in this Presidency was that the judgment-cre- 
ditor was not liable. The contrary doctrine, however, pre- 
vailed in the Bengal High Court, Mussamdt Subjan Bibi v. 
Sheikh Sariatulla (6). 

" In Ddmodhar Tuljdrdm v. Lallv, the District Judge 
(myself) had disallowed a claim for damages against a judg- 
ment-creditor on the ground that ^ the plaintiff may have 
suffered loss, but legally there had been no injury, the defen- 
dant's conduct having been that of a reasonable man carry- 
ing out a decree of a court in a usual manner.' 

" On special appeal the decree was reversed by the High 
Court (Melvill and Kemball, JJ.) on the ground that a 
* judgment-creditor who attaches property which does not 
belong to his judgment-debtor, commits a trespass, for which 
he is responsible in damages, even though he may have acted 
without malice and mistakenly/ This would appear to be 
conclusive, but the following will show that it cannot be so 
taken : — 

'' On the 27th August 1872* the Joint Judge of Tanna ( S. 
Tagore) heard a suit against a judgment-creditor to recover 
damages for the attachment of some grain in which the plain- 
tiff had a half share* The learned Joint Judge took a distinc- 
tion between the case and Mussamdt Subjan Bibi v. Sheikh 
Sariatulla in that there could be no trespass, because the 
judgment-debtor admittedly held a half share in the pro- 
perty attached, and unaware apparently of Ddmodhar v. LaU 
luy for the pleaders engaged tell me that the case was not men- 
tioned, stated a case for the High Court, Khana v. Degumya, 
Appeal No. 335 of 1871 , for the determination of the very im- 
portant question as to the liability of a decree-holder for the 
wrongful attachment of the goods of a stranger in execution 
of a decree, and the Honourable the High Court decided the 
point in the following words : — 

(a) 8 Bom. H. 0. Rep. A. C. J. 177. 
(6) 3 Ben. H. C. Rep. A. C, J. 413. 
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1874. ' The Court are of opinion that, as it does not appear that 

April 13. ^Yie damage was caused by any interference by the judg- 

ment-creditor with the property after it was seized by the 
Nazir, an action will not lie against him for the damage 
sustained by the grain.' 

" Nothing is said of the bearing of the fact of the property 
of the judgment-debtor in half the grain attached, on the 
question of trespass, perhaps because it has no bearing on the 
question, albeit that it might in such a case be a good plea 
to show that the wrongful taking was the result of inevitable 
accident in asserting a legal right. Khana v. Degumya ap- 
pears, however, to have been decided on the broad principle 
that a judgment-creditor, who has not interfered with pro- 
perty after attachment, is not liable to an action for damages. 

"The rulings in Ddmodhar v. Lallu and Khoma v. Degumya 
appear to be at variance. It is interesting to observe that 
after the ruling in Ddmodhar v. Lallu by the Honourable 
Judges Melvill and Kemball, but before its publication, His 
Lordship the Chief Justice (Westropp, C. J.,) delivered the 
well known judgment in Kdlu v. Ddmodhar (c) in which 
His Lordship ruled that it is settled law that, save for 
irregularity, a purchaser at a court sale is not entitled to 
a refund of purchase-money, because the judgment-debtor 
had no right, title, or interest in the property sold. Having 
so ruled, HisLordship guardedly said that it was not to follow 
from his ruling that ^ a person, whose property has been 
wrongfully seized and sold, or seized alone, has not a remedy 
against the execution-creditor/ His Lordship then reviewed 
several cases, both favourable and unfavourable to the lia- 
bility of the execution-creditor, and declined, sitting alone, 
to overrule the decisions in which the liability of the execu- 
tion-creditor was aflBrmed, not, however, without suggesting 
misgivings as to their correctness. 

^^ In the face of the rulings I have referred to, I shall sub- 
mit this statement of the case to the High Court, in order 

(c) 9 Bom. H. C, Re. 92. 
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to have tlie law settled as to whether^ irregularity and malice 1874 

apart, a judgment-creditor is liable in damages for the — — ^ 

wrongful attachment of goods, not the property of his judg- 
ment-debtor. 

'^ As the point will be decided by the High Court, my 
opinion is of no importance ; it is necessary, however, to state 
it. It is that loss occurring in the bond fide execution of a 
decree is damnum absque injuria, and that a suit for 
damages does not lie. 

'^ I add only one word on the question of expediency. The 
reason of the rule of law that a judgment-creditor shall not be 
liable for a boTiA fide mistake in carrying out his decrees 
appears to be clear. It is expedient that decrees of Courts 
of justice should be operative and easy of execution without 
risk or danger. Humanly constructed machinery cannot 
work without inconvenience of some kind. The object is to 
reduce such inconvenience to a minimum. The inconvenience 
of carrying out a decree is, I think, reduced to a minimum 
under this rule, the only inconvenience being that the public 
must be careful either to ret^n tlieir goods in their own cus- 
tody, or to entrust them only to solvent persons. On the 
other hand, if it be afiirraed as settled law that a judgment 
creditor, who attached property which does not belong to his 
judgment-debtor, commits a trespass for which he is liable 
in damages, even though he may have acted bond fide, I fore- 
see great inconvenience in the execution of legal process, and 
^ fruitful cause of ofEences against the law. If it should 
become generally known that a judgment-creditor is liable 
in damages for mistaken attachment, it cannot be doubted 
that when the hated creditor appears with a decree, he will 
find himself well supplied with materials for future actions 
for damages. 

" It may be said that a court would refuse to grant dam- 
ages when goods, not the property of the judgment-debtor, 
were placed in the way of the judgment-creditor ; but the 
answer is, that it would be practically impossible for the 

7 HC 
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18V4. courts so to distinguish in most cases. Such a ruling of the 

'"" law would not fail to result in increased litigation and in an 

augmentation of the heart-burning and ill-feeling which exists 
in a deplorable degree in this country between the two well 
defined classes of creditors and debtors. 

*' I find, then, on the second issue, that the plaintiff cannot 
recover damages, and submit this statement of the case ta 
Her Majesty^s High Court of Judicature, under Section 28 
of Act XXIII. of 1861. The decree, contingent on the opi- 
nion of the High Court, will be to reverse the decree of the 
Subordinate JudgS, and reject the claim with costs on the 
respondent/' 

The case was argued before Wbstropb, C.J., Melvill and 
West, JJ., on the 2nd December 1873. 

Dhirajldl Mdthuradds, Government Pleader, for the 
appellant. 

Sltdntdrdra Ndrdyan for the respondent. 

Cur. adv. vulL 

The judgment of the Court was delivered by 

Westropp, C.J. : — The appellant obtained a decree against 
Jatkyd, towards satisfaction of which certain rice in husis: 
was attached and sold. The respondent, alleging that the 
rice in husk is his property, has brought the present suit 
against the appellant to recover, by way of damages, the 
value of the rice. The judgment -debtor, Jatkyd^ has, under 
Section 7 3. of the Civil Procedure Code, been most unneces- 
sarily added as a party defendant to this suit. The Subor- 
dinate Judge of Penn has made a decree in favour 6i the 
respondent on the ground that the rice belonged to him, 
and was, therefore, wrongfully seized and sold in the suit 
brought by the appellant against Jatky£. The appellant, 
VdnS, has appealed to the District Judge of Thana, who, 
under Section 28 of Act XXIII. of 1861, has submitted to 
this Court the question ^' whether, irregularity and malice 
apart, a judgment-creditor is liable in damages for the 
wrongful attachment of goods not the property of his judg* 
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ment-debtor.^* The District Judffe has not informed us , 1874. 

. , , . . April 13. 

whether the application of the appellant, in the suit against 

JatkyS, for an attachment, was accompanied by any such 
inventory of the property to be attached as is mentioned in 
Section 214, Civil Procedure Code, or otherwise specified the 
rice in question as part of the property to be attached, or 
whether the application was for a general attachment, and 
whether the attaching Court took the security contemplated 
by Section 218, or held any examination under Section 219, 
or what was the form of warrant granted, nor has he sent up 
the plaint, written statement, or exhibitis. We are then 
compelled to gather, so far as we may, from the summary of 
the pleadings given in his judgment in this case by the 
District Judge, what are the circumstances under which the 
rice was seized and sold. The plaint is there represented as 
alleging that the rice was sold ''at the instance of the 
defendant " (present appellant Van^) " as the property of 
his judgment-debtor, one Jatky&, who occupied his (defend- 
ant's) house as a tenant/* V5n4, in his written statement, 
does not appear to have denied that the attachment and sale 
'were made at his instance, but he asserted that the rice " was 
attached while in his judgment-debtor's possession'' (which 
is a circumstance that could not make the attachment right- 
ful, if the goods did not belong to the latter) (d) ''that a sale 
once effected cannot be set aside, and that the rice belonged 
to his judgment-debtor and not to the plaintiff." The 
District Judge has found that the rice, at the time of the 
seizure and sale, was the property of the respondent (the 
present plaintiff), and not that of Jatkyd, the judgment- 
debtor of the appellant (defendant) ; and has expressed his 
opinion that V&nfi, the judgment-creditor, is not responsible 
in damages for the wrongful seizure and sale of the appel- 
lant's rice. 

It appears to us that, upon the materials supplied to us 
by the District Judge, we must assume that the seizure 
and sale of the rice were both traceable to the direct action 

(d) Dawson Y. Wood, 3 Taunt. 256., per Heath, Lawrence, and 
Chmbre, JJ., thssentiente Mansfield, O.J. ; Edwatdi v. Bridgesy 2: 
Stark, 396 ; Glasipook v. Yomg, 9 B. and C. 696. 
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1874 of the appellant himself. If that be so, he certainly is 
responsible in damages to the respondent, inasmuch as it 
is found as a fact by the District Judge that the rice was, 
when those events occurred, the property of the respondent 
and not of the judgment-debtor, and, therefore, the seizure 
and sale were wrongful, and being so, the tort-feasor is 
liable to suit for the tort which he has conunitted. It is 
quite immaterial whether or not he knew that the rice 
belonged to the respondent. The appellant ought, before 
he prompted the Court through its officer to seize the rice, 
to have ascertaine<J that it belonged to the judgment-debtor. 
He chose, however, to run the risk of a wrongful seizure 
and, having^done so, must now bear the consequences. 

There is not any universal rule that the judgment-creditor 
is, or that he is not, liable in suit for a wrongful seizure, or for 
injury to the goods while under seizure. His liability must 
depend upon the circumstances of the case, Le,^ upon the 
fact whether the wrongful seizure or the injury is the result 
of his own conduct. For instance, if the judgment-creditor 
personally, or by his authorized agent {e.g., his pleader), 
apply under Section 214 of the Civil Procedure Code for the 
attachment of property, which is specially designated in that 
application, and if the Court grant its warrant for the seizure 
of that particular property, and the officer of the Court 
execute that warrant, and the property be not that of the 
judgment-debtor, the judgment-creditor would certainly be 
liable for that wrongful seizure, and the officer of the Court, 
on the other hand, could justify under the warrant of the 
Court, and would not be liable so long as he kept within 
the duty expressly prescribed for him by that warrant. But 
if the application of the judgment-creditor were for a general 
attachment under Section 218 of the Code, and the Court 
took no such security from him as it might take under that 
section, and if the Court granted a general warrant for the 
attachment of the moveable property of the judgment- 
debtor, and the officer of the Court, without any suggestion 
to that effect from the judgment-creditor or his agent, 
beyond a general direction to execute the warrant, were to 
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seize property not belonging to the judgment-debtor, the 187*« 

jadgment-creditor would not be responsible, inasmuch as — ^ 

the warrant, which he sued out, and under which the officer 
of the Court purported to act, did not direct the officer to do 
what he did, and the latter (if the case were in England) >^^^^^ .^w -^ 
would alone be liable for the tortuous act, which was exclu- * /^T' 

sively his own (e). In the case of such a general warrant 
the officer ought to be cautious not to act upon it until the 
judgment-creditor or his agent points out the goods to be 
seized as those of the judgment-debtor. A SherifE, if he 
have any doubt as to the ownership of the* goods, generally 
demands an indemnity-bond from the creditor before acting 
upon fche writ. K he make the seizure, and the goods turn 
out to be those of a third person not the debtor, both the 
Sheriff (in England) and the creditor who pointed out the 
goods as those of the debtor, are liable to an action of tres- 
pass. If, in such a case, the owner of the goods elect, as he 
generally does, to sue the Sheriff, and recover damages, the 
latter can recoup himself by suing the creditor on his indem-' 
nity-bond. But even if the Sheriff have neglected to take an 
indemnity bond, he is not without remedy, if the creditor had 
represented to him that the goods were those of the judgment- 
debtor, for an action on the case for deceit, i.^., for the 
misrepresentation, lies for the Sheriff against the judgment- 
creditor, as was decided inHuniphrysv. Pratt (f) by the House 
of Lords in 1831, Lords Tenterden and Wynford moving the 
judgment of the House to that effect, affirming the judgment 
of the Court of Exchequer Chamber in Ireland, which had 
affirmed a similar judgment of the Court of Exchequer. 
The Court of Exchequer Chamber was divided, Bushe, C. J., 
O^Grady, C. B., Smith, B., Moore, J., Jebb, J,, Burton, J., . 

Pennefather, B,, and Vandeleur, J., being in favour of affirm- 
ing, and Plunket, C. J., Johnson, J., and Torrens, J. in favour 
of reversing the judgment of the Court below. McClelland, 
B., was not present {g). To the same effect is illustration 

(«) Bac, Abr. ExeaUion (N) 6. 7th Ed. ; JRoherts v. Thomas, 6 T. 
E. 88; Barker v. Braham, 3 Wils. 368, per DeGrey, C J., p. ^76. 

(J) 5 Bligh, N. S, 154 S. C. 2 Dow. & CI. 288. 0) 2 Hud.& B. 522. 
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1874 (a) of Section 223 of the Indian Contract Act, 1872. One 

April 13. 

of the reasons for the greater frequency in Eogland of actions 

for wrongful seizures against Sheriffs than against judgment-* 
creditors, is that the writ of fieri facias is addressed to the 
Sheriff in general terms — thus : " We command you that of 
the goods and chattels of A. B. in your bailiwick, you cause 
to be made {fieri fdcias) £20 which C. D. lately in our Court 
before us at Westminster recovered against him for his 
damages,^' &c., and it is not always known to the injured 
party whether the goods wrongfully seized were pointed out 
to the Sheriff by the judgment-creditor, or easy to prove 
that such was the fact, so the simpler course is to sue the 
Sheriff (fe), who is a solvent person, and who, unless speciaDy 
ordered by the Court, which he rarely would be, to seize 
specific chattels, is a trespasser, if the goods seized be not 
those of the debtor, and cannot, when directed by the jfori 
fadaa to levy the debt out of the goods of A, B,, justify 
under that writ a seizure of goods belonging to another 
person. In India, however, the warrant is more usually 
special than general, being ordinarily issued upon an appli- 
cation for the attachment of particular property named in it, 
and thus the judgment-creditor becomes responsible if those 
goods be not those of his debtor. The officer of the Court 
may always make the judgment-creditor responsible by 
declining to seize any goods until the latter or his agent 
points them out as the property of the debtor. In that case, 
the officer will protect himself even when the warrant is 
general, for although, if under such warrant, he take goods 
not the property of the debtor,* and the officer should become 
liable to the rightful owner, yet, as already shown, the 
officer may recover from the judgment-creditor, as damages 
occasioned by his misrepresentation, any damages which he 
(the officer) has been compelled to pay to the true owner of 
the goods for the wrongful seizure. It must be recollected, 
however, that what we are discussing here is the question as 

(h) See per Peacock, C. J, . 3 Calc. W. R. Misc. 14 as to the 
difference between a Nazar and a Sheriff. 



BOMBAY HIGH COURT REPORTS. 55 

to the extent of the liability of the Indian judgment-creditor 1874. 

and not that of the Nazar or other oflScer of Indian Mofussil 

Civil Courts. We have pointed out how the Nazar or other 
officer may certainly avoid liability, or if he have incurred 
it, may recoup himself, but it is unnecessary for us now to 
discuss the extent of his liability, and we refrain from 
expressing any opinion upon it. In Bengal, a strong dis- 
tinction has been taken between the liability of an English 
Sheriff and a Bengal Nazar or Court peon, partly founded on 
the Bengal Act V. of 1863— see 11 Beng. L. R. 256. 

The learned District Judge has referred to a former case, 
(which came before the High Court on appeal fri)m his deci- 
sion) Ddmodhar v. Lallu (i), in which he stated his view to 
be that, there being no allegation of malice on the part of 
the execution-creditor, or that he knew that the goods seized 
were not those of his judgment-debtor, the wrongful seizure 
was da/mnu7ri absque injuria, and no action was sustainable 
by the owner against the execution-creditor. In support of 
that view, Bavies v. Jenhins (j) was cited to the High Court 
(fe), but the decision in Bavies v. Jenkins (which was an ac- 
tion against the attorney of the execution-creditor) did not 
support that opinion. It was argued upon a demurrer to a 
declaration in case not in trespass. It was admitted by the 
Court that an action of trespass would lie against the Sheriff, 
and it was not decided or hinted that* an action of trespass 
would not lie against the execution-creditor himself, but it 
was held that, in the absence of an allegation of malice, an 
action on the case would not lie against the execution-credi- 
tor's attorney. In Barker v. Braham (Z) an action of tres- 
pass for false imprisonment was sustained against both the 
attorney and the client. 

In Bdmodhar v. Lalluy as I understand the report of that 
case, the execution-creditor Lallu would seem to have speci- 
ally applied for the attachment of the boat, which turned out 

(i) 8 Bom. H. C. Kep. A. C. J. 177. 

(i) 11 M. & W. 745. 

(k) 8 Bom. H. C Rep. A. C. J. 179. 

(I) 3 Wilson 368. See also Bates v, PiUing'Jnfra. 
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1874. not to be the property of his debtor, Degin, and, in his writ- 

^ — ten statement, Lallu persisted in alleging that the boat was 

the property of the debtor, and not that of Ddmodhar. The 
decision of the High Court proceeded on the assumption 
that the attachment of the boat was specially caused by Lal- 
lu, the judgment-creditor himself, and that it was not the 
mistake of the officer of the Court proceeding upon a general 
warrant of attachment. There is, therefore, no such conflict 
as the District Judge seems to think, between that decision 
and the unreported decision in Khemi v. Degumiyd (w), 
also mentioned by him, where the bajri and kulith had been 
rightly atta<;hed, inasmuch as the judgment-debtor had an 
undivided half share in it, and the damage, which occurred 
to it while in the custody of the Naza/r {n), and of which the 
plaintifl^, who had the other half share, complained, was not 
in anywise occasioned by the conduct of the execution-credi- 
tor. Kdlu Visdji V. Ddmodhar Govind (o), also mentioned 
by the learned Judge, was decided upon a question not 
arising in the present case, and, in so far as it refers to the 
liability of the execution-creditor to the owner of goods wrong- 
fully seized, is a mere enumeration of authorities on that 
question, upon which I neither expressed, nor intended then 
to express, any opinion. 

. The learned Judge has stated his belief to be that the 
doctrine in this Presidency, prior to Ddmodhar v. Lallu, 
was against the liability of the judgment-creditor for a 
wrongful seizure. He has not referred to any cases in sup- 
port of that impression. There are, however, cases which 
lea4 to the opposite conclusion. In Special Appeal No. 417 
of 1861, Oosdi NdTid v. Ldlbhdi Ndranji, Hebbert and 
Newton, JJ., on the 16th April 1863, in a suit to recover 
damages caused by the sale of a house under a decree against 
a person not the owner of the house, held that the execution- 

(m) Civil referred case 28 of 1872. See also Edfhallab Oope v. 
Issan Chamder Hajrdh, 7 Calc. W. R. Civ, Rul. 355, the head-note of which 
is too wide. See the remark on that case by Norman, J., in 3 Beng. L. 
B. 419, 420 ; and see 5 Beng. L. R. Appx. 73. 

(n) Se Sec. 233 Civ. Proc. Code, (o.) 9 Bom. H. 0. R. 92. 
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creditor, L^lbh&i, was liable, and reversed the decree of the 1§74. 

Va'na'' 
District Judge of Surat, who had reversed that of the Mun- ^ 

sif at Bdrdoli, which latter decree had awarded damages to Hata . 
the plaintiff against the execution- creditor. One of the 
points of special appeal there was '^ that there is no law 
which precludes a person, who does not sue to raise the at- 
tachment, from suing to obtain damages from the individual 
who wrongly put up appellant's property for auction, and 
the liability of the wrong-doer is not affected by the sale of 
the property. See Special Appeals Nos. 13 and 31 of the 
certified list.^^ In Special Appeal No. 3 of 1866, Kdshindth 
Baldl Ok V. Jetu Kdin, decided on the 10th July 1866, 
Tucker and Gibbs, J J., affirmed the decree of Mr. Izon, 
Acting Assistant Judge of Tanna, which affirmed that of 
the Munsif of Kalydn, whereby he awarded damages against • 
an execution-creditor, the special appellant, for attaching 
certain immoveable and moveable property not belonging to 
his judgment-debtor. Amongst the points of special appeal 
were the following : " That the appellant was not liable in 
damages to the respondent (the owner of the property) ; 
that the sale being confined to the right, title, and interest 
of the judgment-debtor, the appellant could not be held 
responsible, if the judgment-debtor should prove to have no 
right, title, or interest in the same ; that there was no irre- 
gularity in the sale of the property so as to give rise to a 
claim for damages under Sec. 252 of the Civil Procedure 
Code.^' 

In Special Appeals 619,643, and 685 of 1864, which all arose 
in one original suit brought by the owner of immoveable 
property against the execution-creditor, who had caused it 
to be sold, and also against the purchasers, the Sadr Amin 
at Ahmedabad decreed that the purchasers should restore 
the property to the owner, and that, if he failed to recover it 
from them, the execution-creditor should pay him damages 
to the extent of the value of it. The District Judge, Mr. 
Cameron, reversed so much of the decree as affected the 
execution-creditor, but the High Court (Couch, C.J., and 
8 H c • • 



'. . " 
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1874 Newton and Warden, J J.) upon the 17tli January 1865 

^^'f ^ restored the decree of the Sadr Amin. 

^^^ * In the cases above referred to (Special Appeal 417 of 1861, 

Special Appeal 3 of 1866, and Special Appeals 619, 643, and 
685 of 1864), as resting upon a doctrine with respect to the 
liability of the execution-creditor different from that suppos- 
ed by the District Judge to prevail in this presidency, there 
was immoveable property sold in execution, and there must, 
therefore, so far as that property was concerned, have been 
in each a special application for attachment under Sec. 213 
of the Code. We have n6t any reason to believe that in the 
only one of them ( Special Appeal 3 of 1866), in which move- 
able property was also sold, it was not the subject of a spe- 
cial application for attachment under Sec. 214. In fact, the 
papers in that case, which I have examined, lead me to the 
contrary inference. 

Tamizuddin MuUa v. NyanutuUa Sirkar (|?), in which 
the execution-creditor was not held liable, proceeded on the 
ground that one moiety of the undivided chattel, belonging 
to the debtor, was rightfully sold, and that his right, title, 
and interest only having been sold, the remedy for the owner 
of the other moiety, in the event of the purchaser of the first 
mentioned moiety converting the other moiety to his own 
use, would be against that purchaser only. That case is of 
the same class as Khemd v. Degumiyd {q) and Rdjballab 
Gape V. Issan Chunder (r), which are clearly distinguishable 
from, and do not conflict with, the authorities, which estab- 
lish the general doctrine that the execution-creditor is liable 
for a wrongful attachment or sale, made at his instance or 
at that of his agent. 

Of that doctrine Mt. Subjan Bibi V. Sheikh Sariatulla 
(«) is a clear instance. There the Court (Norman and E. 
Jackson, JJ.,) held the execution-creditor liable for dam- 
ages arising from the seizure and detention of cattle, which 
were acts done by the officer of the Court at the instance of 

(p) 5 Beng. L. R. Appx, 73, (q) Supra. 

(r) 7 Calc, W. R. 355, («) 3 Beng. L. B. 413. 



BOMBAY HIGH COURT EEPORTS. 59 

the execution-creditor, but not for the value of three bullocks ^^^^ 

Va'na' 
(part of those seized), which had died during the detention, v. 

but whose deaths were not shown to be in any way directly 

attributable to the act of the execution-creditor in causing 

them to be seized and detained. The extent of the liability 

of the execution-creditor was well discussed there by the 

Cpurt. That case was followed in Kanai Prasad Bose v. 

Hirdchand Mdnu (<), where, although it was admitted by the 

Court that the execution- creditor, who had caused the seizure 

of an elephant not the property of his debtor, had acted 

" in perfect good faith/' yet the execution-creditor was held 

liable in damages to the rightful owner. 

This doctrine is supported by English authorities. Of 
these Jarmain v. Hooper [u) is especially deserving of at- 
tention. X^e execution -creditor had obtained a judgment 
against Joseph Jarmain, the son of Joseph Jarmain, and the 
attorney of the execution -creditor, by mistake, informed the 
Sheriff of Middlesex that the judgment- debtor resided at 3, 
Prospect Place, Church Street, Chelsea, which was, however, 
in fact the residence of the debtor's father. That informa- 
tion was so given by the attorney by way of indorsement on 
the writ of fieri facias, sued out of the Court of Common 
Pleas by him and delivered for execution to the Sheriff, who 
proceeded to No. 3, Prospect Place, Church Street, Chelsea, 
and seized the goods of the father, who thereupon sued the 
Sheriff and the execution-creditor (Heenan) in an action 
of trespass. For the Sheriff, it was contended that, inas- 
much as the writ was against Joseph Jarmaia simply, not 
adding '^ the younger,'' it should 'prima facie be taken to 
mean Joseph Jarmain, the father, and, therefore, that the 
SheriflF was protected by the writ. For the execution-cre- 
ditor, it was argued that, inasmuch as he had not interfered 
in the original action further than giving instructions to his 

(0 6 Beng, L. R. Appx. 71. 

(u) 6 Man. and Gr.827 S. C. 1 D. and L. 769. 7 Scott N. R. 663. 
See also Coonier v. Latham, 16 M. and W. 713, Wally v. McConnell, 
13 Q. B. 903. 
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^^74. attorney to su3 Joseph Jarmain, the son, he was not liable 

Va'na' ... 

y for the wrongful seizure occasioned by the erroneous inf or- 

Hata. mation given by his attorney in pure mistake. But the 
Court held both the Sheriff and the execution-creditor to be 
liable. As to thj Sheriff, Tindal, C.J., said : — " Although, 
therefore the want of the addition (" the younger") imports, 
primdfade, that the son is not intended, it is no more than 
a primd fade intendment, for the son may be the person 
really intended by the writ. The situation, therefore, of 
the Sheriff, under such a state of circumstances, seems to be 
the same as if he had received a writ against a defendant 
described by the name of J. S. in the writ, and there ap- 
peared, at the time of executing the writ, to be two persons 
of the name of J. S., in which case there can be no doubt 
but that the Sheriff would be liable, if, through inadvertency 
or mistake, he took the person or the goods of the wrong 
J. S. The authorities from the Year Books, cited in 2 
Rollers Abridgment, 552, 1. 17, 25, and 30, are clear and 
express to that point, in the last of which references it is 
laid down that the Sheriff is liable though the taking be by 
the showing of the party to the suit.'' With regard to the 
execution-creditor, Tindal, C.J., said : — '* As to the Defen- 
dant Heenan, the only question in his case is, whether he is 
bound by the act of his attorney, in giving the directions 
to the Sheriff to take the goods of the plaintiff. That the 
plaintiff in the original action is liable in trespass, if,* by his 
own order, the Sheriff takes the goods of a stranger in 
execution, is clear law, 2 Rollers Abr. 553, 1. 10, pi. 5. 
And it appears to us that the direction, given by the at- 
torney, is a direction given by an agent within the scope of 
his authority, and binds the principal {v). The attorney 
has the general conduct of the cause ; he is the only person 
with whom the Sheriff has communication : and, in taking 
a step essentially for the benefit of his client, that is, for the 
obtaining the fruit of his judgment, we think that he cannot 
be held to have acted beyond his authority, though he has 

(v) See per Tindal, O.J., in Wilson v. 7wnman, 6. Man. and Gr. 
244 to the same effect ; and S. 0. 6 Scott N. R. 905. 
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miscarried in its execation, and, when it is argued that , he ^ ^^74. 

Va'na' 
cannot be his agent in giving false information, the answer ^^ 

is that, if he be his agent to do the particular act, the client ^^'^^ - 
must stand to the consequences if he act inadvertently or ig- 
norantly ; as in Parsons Y.Lloyd (w), where trespass was held 
maintainable against the client for causing the plaintiff to be 
arrested under a writ which was afterwards set aside for ir- 
regularity. It was argued, in that case, that suing out the 
writ was the immediate act of the attorney, that he had not 
been retained to sue out a void or irregular writ, and that it 
was, therefore, not within the scope of his authority. But it 
was answered by DeGrey, C.J., that ^ the act of the attorney 
is the act of his client^; and by Gould, J., ' the plaintiff should 
have employed a more skilful and diligent attorney, for the 
act of the attorney, in point of law, is the act of the party 
his client ^" 

The agency of the attorney for the client and the respon- 
sibility of both were strongly exemplified in Bates v. Pilling 
(x). A employed B, an attorney, to enforce payment of a 
debt. B directed his agent to sue out d^jtisticies in the County 
Court. Before the return of the justicies, the debtor paid the 
debt and costs to B, His agent, not knowing of such pay- 
ment, afterwards entered up judgment in the County Court, 
although the defendant had not appeared, and sued out exe- 
cution under which the goods of the debtor wore seized. It 
was h^ld that an action of trespass lay against both A, the 
client, and B, the attorney. Abbott, C.J., said that A, the 
original plaintiff, was answerable for the act of B, his attor- 
ney, and that B and his agent should be considered as one 
person, and, that being so, according to Barker v. Brahamy 
the client and the attorney were liable as trespassers. 

In Barlcer v. Braham {y) DeGrey, C. J., said : '' A Sheriff 
or his officers, or any acting under his or their authority, 
may" (i\e., if they strictly pursue the exigency of the writ) 

(y>) 3 Wilson 341. (x) 6 B. and C. 38. 

(y) 3 Wils. 376. 
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1874. 'f justify themselves by pleading the writ only, because tliat 
^^ is sufficient for their excuse^ although there be no judgment 

Hata'. qp record to support or warrant such writ ; but if a stranger 
interposes and sets the Sheriff to do an execution, he must 
take care to find a record that warrants the writ, and must 
plead it ; so must the party himself, at whose suit such an 
execution is made {z). No trespass can be excused but 
what is inevitable; see the case of Parsons v. Lloyd, 
adjudged in the last term/^ And again he said : '^ to apply 
what is said and laid down in the books upon this subject 
to the present case ; they say, whoever procures, commands, 
assists, assents, &c., is a trespasser ; here the client com- 
mands the attorney, the attorney actvxiUy commands the 
Sheriffs officer ; the real commander is the attorney, the 
nominal commander is the plaintiff in the action ^^ (i.e., 
the execution-creditor) "so attorney and client are both 
principals.'* 

Tn the case referred to us by the District Judge, there 
may have been, and probably was, a warrant to" seize the 
rice in husk, which warrant would protect the officer of the 
Court, but- there was not any decree to support the warrant. 
There was a decree against Jatkya, but that would not 
support a warrant to seize rice which belongs to Hatd 
Dipftji, the respondent, and inasmuch as the seizure was 
made at the instance of Van^, the execution-creditor (appel- 
lant), he has committed a trespass and is responsible in 
damages to Hat& Dip^ji. 

Gvonshaw v. Chapman {aa) does not conflict with this 
view. It is true that a letter of ambiguous character was 
there written by the execution-creditor to the bailiff, but 
the Court held that it did not direct the bailiff to do anything 
more than his ordinary duty under a fari facias^ which, 
being against the goods of J. C, did not warrant a seizure of 
the goods of T. C, and there being no sufficient evidence to 
show that the latter seizure was made at the instance of the 
execution-creditor, he was held not liable. 

(z) See Brooks v. Hodghinson 29 L, J. Ezch. 93. 
(aa) 31 L. J. Exch. 277. 
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Walh&r V. Odling {bh) and Woollan v. Wright {cc) do not aid ^874. 
the execution-creditor here. They show that an execution- ^^ 
creditor is not liable for a sale by the Sheriff under an in- ^^"^^ ' 
ter pleader order, and in IValer v. Odling the rightful owner 
of the goods recovered damages in respect of a seizure and 
detention at the instance of the execution-debtor, but not for 
the subsequent sale under the interpleader order, made, at the 
instance of the Sheriff after the seizure and duiing the de- 
tention. That order was held to be not '^ so direct a conse- 
quence of any act '' of the execution-creditor as to render 
him liable. Lock v. Ashton {dd) proceeded upon a similar prin- 
ciple, the defendant being held not liable for a remand, which 
was the judicial act of the Magistrate. 

We are of opinion that the decree of the District Judge 
should be reversed by him, and that he should restore the de- 
cree of the Subordinate Judge, and direct the defendant, 
Ydna Jagann&thji, to pay the costs of the suit and appeal and 
of this reference, if any. 

We are much indebted to Mr. DhirajMl Mathurddds and 
Mr. Shdnt&am Ndrdyan for their able arguments in this case, 
made pro bono publico et sine honorario, sed non sine honore. 

(bb) 1 Hurl, and C. 621, (cc) /M664, 

(dd) 12 Q. B. 871. 
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^^^- [Appellate Civil Jurisdiction.] 

November 17. y , 

V: /y^^^-^-- V '•' ^' ' ' '' - S'pedal Appeal No. 215 o/1873. 

/> ^Gula'bchand Ma'nikchand Appellant. 

Dhondi valad Bha'u Respondent. 

Mortgage — Pendente lite. 

The rule pendente lite nihil innovettvr is in force in British India. 

Therefore, where the owner of a house, daring the pendency of a 
suit by an unregistered mortgagee for foreclosure and sale, mortgaged 
the same house by a registered mortgage to another person, it was held 
that the last mentioned mortgagee had no title as against the purchaser 
under a decree for sale in the suit, although such purchaser was the 
plaintiff in the suit. 

A grantee or vendee of the defendant, becoming such during the pen- 
dency of the suit, need not to be made a party to the suit, and, inas- 
much as the first above-mentioned rule does not rest upon the equita- 
ble doctrine as to notice, it is a matter of indifference whether or not, at 
the time of his becoming grantee or vendee, he had actual notice of the 
existence of the suit. 

THIS was a special appeal from the decision of E. F. Candy, 
Extra Assistant Judge at Tanna, affirming the decree 
of the Subordinate Judge of Sinnar. 

The special appeal was argued before Westropp, C.J., and 
PiNHEY, J., on the 17th November 1873. 

Shdntdrdm Ndrdyan for the appellant. 

Mdhddev Chimndji Apte, contra. 

The facts of the case fully appear from the following 
judgment delivered by 

Westeopp, C.J. : — lu this case, Sakhu, the widow of Tukd- 
rdm, and Dhondu, the son of Tukir&m, by deed, dated the 
10th November 1866, mortgaged a house, for Rs. 15, to 
Gul&bchand Mdnikchand, the defendant in this suit and pre- 
sent special appellant, who instituted, on the 8th July 1869, 
against those mortgagors and a third party, a suit for the 
enforcement of his mortgage, which instrument has never 
been registered. On the 26th of October 1869, he obtained 
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a decree for tlie amount due to him, viz., Rs. 30, principal ^^^- 
and interest, and Rs. 11 costs, and that decree contained a Gula'bchand 
direction that the house, the subject of the mortgage, should, ^. 

in default of payment by the mortgagors of the amount y^^^^BHA'u 
decreed, be sold in satisfaction of the sum so found due on 
the mortgage for principal, interest, and costs. That amount 
not having been paid, the house was, on the 25th July 1870, 
sold by the Court, in pursuance of the decree, to Gulabchand 
Mdnikchand, who himself became the purchaser, and it is 
admitted that, as such, he was then put into possession of 
the house. The present plaintiff and respondent, Dhondi 
valad Bhdu PStil, claims under Exhibit No. 3, which is a 
mortgage of the same house to him for the sum of Rs. 251, 
executed by Sakhu and Dhondu Tukdrdm, on'the 26th of 
July 1869, and registered on the same day. It is admitted 
that the consideration for that mortgage consisted of an un- 
registered mortgage bond, dated 3rd May 1868, of the same 
house for the sum of Rs. 99 (Exhibit 25), and of two ordi- 
nary money bonds of the same date, which, in the aggregate, 
together with the mortgage bond for Rs. 99, amounted to 
Rs. 216. That sum together with interest amounted to 
Rs. 251, then said to be due, and it is admitted that no fresh 
advance or new consideration was given for the registered 
mortgage bond of the 26th July 1869. 

Under these circumstances, the present plaintifiF, Dhondi 
valad Bhdu Pdtil, instituted this suit against Sakhu, Dhondu, 
and GuUbchand to recover the amount of the registered 
mortgage (Exhibit No. 3), or to be put into possession of 
the house. 

The defendant, Gulabchand, relied on the priority of his 
unregistered mortgage of the 10th November 1866, on the 
decree made in the suit which was instituted by him on that 
mortgage before the execution of the registered mortgage 
to the plaintiff, and on his purchase under that decree. 

The Subordinate Judge and the Assistant Judge have re- 
spectively decreed in favour of the plaintiff ; the Assistant 
9 H c 
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1873. Judge saying that both defendant GuUbchand's unregister- 



Gula'bchand ed mortgage of 1866 and plaintiff's registered mortgage of 
^ 1869 were without possession, and that, as regarded the 

Dhwidi plaintiff's mortgage, its registration cured that defect. 

The defendant, Guldbchand, has made a special appeal to 
this Court, and we do not think that the right view of this 
case has been taken in the Courts below. Those Courts do 
not seem to have had sufficient regard to the circumstance 
that the registered mortgage, on which the plaintiff relies, 
was executed subsequently to the institution of the suit of 
Guldbchand, or to have attended to the rule, which prevails 
as well at law as in equity, as to transactions entered into 
during the pendency of litigation, or to the kindred provi- 
sions of Sec. 223 of the Civil Procedure Code. The plaintiff 
could not, as against Guldbchand, rely on the unregistered 
mortgage of the 3rd May 1868 to him, inasmuch as it was 
puisne in date to the unregistered mortgage of the 10th No- 
vember 1866 to Guldbchand, and, as to registration, stood in 
no better position. 

The plaintiff's registered mortgage of the 26th July 1869, 
was executed during the pendency of Guldbchand's suitagainst 
the mortgagors, which commenced upon the 8th July 1869, 
and must, therefore, whether the plaintiff did or did not give 
valuable consideration for that mortgage, and whether he had 
or had not, at the time of the execution of that mortgage, 
any knowledge of the existence of Gulabchand's suit, be re- 
garded as subject to the decree which might be pronounced 
in that suit. This is so as well in England as in India. 

The rule is pendente lite nihil innovetur {a) . It is a rule 
which does not rest on the equitable doctrine as to notice, 
although in some of the authorities it has been rested upon 
that doctrine. The better opinion is that it rests upon the 
inability of the defendant to give, as against the plaintiff, a 
title during the existence of a suit brought to enforce a 
specific lien against or purchase of the property. Sir Thoipas 

(a) Co. Wt. 344, 2 Inst, 376. 
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Plumer, M.R., in Metcalfe v. Pulvertoft {b) said that '' the true ^873. 
interpretation of this rule is, that the conveyance does not Gula'bchand 
vary the rights of the parties in the suit; that it gives no better ^, 

right, having no effect with reference to any beneficial result valadB^^^i- 
against the plaintiff in that suit ; and it is very reasonable 
that the litigating parties should be exempted from the neces- 
sity of taking notice of a title^ acquired under such circum- 
stances. With regard to them it is as if it had never existed : 
otherwise suits would be interminable ; if one party pending 
the suit could by conveying to others create a necessity for 
introducing new parties. The voluntary act, therefore, of the 
defendant conveying to another, cannot vary the situation or 
aflFect the right of the plaintiff." The same views were stiP 
more forcibly inculcated mBellamyv, Sabine (c) by Lord Crah- 
worth and Lord Justice Turner. In England the rule has, 
of late, been narrowed by the Stat. 2 Vic, 0.11, which enacts 
that a lis pendens, unless duly registered, shall not affect a 
purchaser without express ^notice. There is not any similar 
enactment in British India. The rule, as it existed in Eng- 
land before the Stat. 2 Vic, C. 11, prevails here : Kasim 
Shaw V. Unnodapevsaud Ghatterji {d) and 7 Calc W. R. 225, 
CSv. RuL; Calc W. R. Special Number for 1864- F. B. 40; 
7 Mad. H. C. Rep. 104. Sec. 223 of Act VIIL of 1859 is 
founded upon that rule. 

It follows hence that, even upon the assumption that the 
present plaintiff had given valuable consideration for his 
mortgage of the 26th July 1869, and that he had not any 
notice either of the defendant GuUbchand^s earlier mortgage 
of the 10th November 1866, or of his suit of the 8th July 
1869 to enforce that mortgage, the defendant Guldbchand^s 
title, as purchaser in that suit, must prevail against, and is 
paramount to, the plaintiff's title as mortgagee. The regis- 
tration of the plaintiff's mortgage cannot affect the rule that 

(6) 2 Ves. & B. 200, 205 (c) 1 De G. & Jones, 566, S. C. 21 

L. J. Ch. 797, N, S. And see Bisliop of Winchester v. PainCf II Ves, 194. 

(d) 1 Hyde 160. 
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^^'^^- he, who accepts a special lien or purchases from a defendant 
G uhA' BcuAjfD pendente lite, does so subject to the decree wliich maybe 

MaNIKCHAND 1 • ii 'i 1 • 1 . T 

^. made m the suit which is pending. 
Dhondi 
valadBha'u. But we cannot take so favourable a view of the facts of 

the plaintiff's case as above assumed. It is admitted that 
there was not any new consideration given by the plaintiff to 
Sakhu and Dhondu TukSrdm for the registered mortgage of 
the 26th July 1869, the consideration for which was only the 
money remaining due, upon the plaintiff's unregistered mort- 
gage of 1868 and the two money bonds, for principal and inter- 
est, all of which securities were of later date than that of 
the unregistered mortgage to Gulabchand. We regard the 
giving and taking of the registered mortgage as a collusive act 
on the partof Sakhu, Dhondu Tuk5rfim,and the plaintiff for the 
purpose of conferring a technical priority upon the plaintiff's 
claims. We have no doubt that the plaintiff was then well 
aware of Guldbchand^s mortgage and of his suit. The plain- 
tiff will now, we trust, perceive how much a better course it 
would have been for him to have redeemed the property, as 
he might have done before the judicial sale to Guldbchand, 
the prior mortgagee, by payment of the moderate sum of 
Rs. 41 for principal, interest, and costs, than to have resorted to 
the illusory and abortive attempt to gain priority over him 
and so get rid of his claim altogether. 

There is a further difficulty in the path of the plaintiff, who 
has no document on which he has any pretence for relying 
against Guldbchand except the registered mortgage of the 26th 
July 1869. It was contended for Gulabchand that the mort- 
gage of 1869, being, on the face of it, for a consideration 
exceeding Rs. 100, does not fall within Sec. 50 of Act XX. 
of 1866, which, it is said, provides for the priority only, over 
unregistered instruments executed for a consideration less 
than Rs. 100, of registered instruments " of the kinds'^ men- 
tioned in Cls. 1, 2, and 3 of Sec. 18 of the same Act, which 
are inapplicable to a registered mortgage executed for a 
considemtion exceeding* Rs. 100. It is unnecessary, how- 
ever, for us to deal with that question, as we are satisfied with 
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the sufficiency of the first ground, which we have mentioned, 1873. 

viz., that the plaintiff, having taken his mortgage of 1869 dur- Gula'bchand 

ing the pendency of Gulabchand^s suit against Sahku and nikchand 

Dhondu Tukardm, did so subiect to the decree which micrht I>hondi 

. ° valadBha'u. 

be made in that suit, and therefore- that the sale under that 
decree to Guldbchandis completely valid against the plaintiff. 
We, accordingly, reverse the decrees of the Subordinate Judge 
and of the Assistant Judge, and direct the plaintiff (special 
respondent) Dhondi valad Bhdu Pdtil to pay the costs of 
the suit and of both appeals. 



[Appellate Civil Jurisdiction.] 
Special Appeal No. 189 of 1874. 

Trimbak Dixit (Defendant) Appellant. 1^7^ 

N a'ra'yan Dixit (Plaintiff) Respondent. 

• 

Undivided Hindu/amity — Suit by one co-parcencer against the others for 
a declaration of his right to a Government cash allowance forming part of the 
undivided estate — Partition. 

One member of an undivided family cannot sue his co-parceners for a 
declaration that he is entitled to recover the whole of a family 
Varskdsayu The only mode in which, as between the members of the 
joint family, a declaration of right to the Varshdsan can be properly 
obtained is by one of the co-parceners bringing a suit for partition of the 
whole of the family estate, including the Varshdsan^ and for a declara- 
tion of the shares of the respective co-parceners. 

THIS was a special appeal from the decision of C. F. Shaw, 
Distrfct Judge of Belgaum, reversing the decree of 
Vaman Parshar&m, Subordinate Judge of Chikodi. 

The facts of the case, so far as they are material to this 
report, are these : — 

The plaintiff, Nirdyan Dixit, and the defendant, Trimbak 
Dixit, were members of a joint Hindu family, to which a 
certain Varshdsan (annual cash allowance) of Rs. 14 was 
payable every year from the Government treasury of the 
Gokdk Taluka. The Varshdsan was paid to the family up to 
1847-48. In 1850 the Inam Commission commenced an in- 
quiry into the claim of the family to the Varahdsan, and, as a 



?0 
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1874. 

Trimbak 
Dixit 

V. 

Na'Ra'yan 
Dixit. 



dispute arose between the plaintiflF and defendant, each claim- 
ing the right to receive it himself exclusively, the M^mlatd^r 
of Gokak, under date the 10th January 1870, issued an order 
to the plaintiff to the effect that the payment of the Varsluisan 
would be withheld till it was decided by a civil suit which of 
the claimants was entitled to receive it. The plaintiff, there- 
fore, brought this suit for a declaration that he had an exclu- 
sive right to the enjoyment of the Varshdsan as against the 
defendant. 

The Subordinate Judge threw out the plaintiff's claim 
on the ground that the action was barred by the law of 
limitt'ition in consequence of the defendant's long enjoyment 
of the Varshdsan, In appeal, that decree was reversed by 
the District Judge, who held the plaintiff entitled to receive 
payment of the whole Varshasan, on the ground that the 
defendant was not proved ever to have enjoyed adverse 
possession of it, and the plaintiff appeared to be the person 
who last received payment. The Judge also declined to 
declare the defendant entitled to any share in the unpaid 
arrears of the Varshdsan, on the ground that such a declara- 
tion might compromise the defendant's claim to a formal 
partition, the family being admittedly undivided. 

The special appeal was argued before Westropp, C.J., and 

KfiHBALL, J. 

Vishnu Ohanashdm for the appellant : — It has been 
repeatedly decided both by the present High Court and by 
the late Sadar Adawlat that no member of a joint Hindu 
family can sue for a portion of the family property ; but he 
must sue for a general partition of the whole estate of the 
family (a). 

Jandrdan Sakhdrdm Gddgil for the respondent : — The 
present suit must not be considered as a partition suit for a 
portion of the family property. As Government refused to 
pay the Varshdsan in consequence of the dispute between the 
plaintiff and defendant, the plaintiff was forced to go to the 
civil court for a declaration of the kind he prays, and seeks to 
recover the Varshdsan from Government on behalf of the 
(a) Selected cases (Bombay S. D. A.) pp. 151, 190. 
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family. Otherwise it would remain in the possession of the 1874. 



Government, and the claim to it would be barred. Trimbak 
[Weatropp^ O.J. — As the parties are admittedly undivided ^^"' 

members of a Hindu family, it cannot be said that either Narayan 
of them has any defined share in the family property till a 
division actually takes- place, and defines the shares of the 
different co -parceners.] 

The judgment of the Court was delivered by 
Wbstropp, C. J: — The parties on both sides are admittedly 
members of an undivided family, and the YarsJidsan, th e 
subject of this suit, is part, and part only, of the family estat e 
Under such circumstances, this suit, which is substantially 
one seeking a declaration that Ndr^yan, the plaintiff (re- 
spondent), is entitled, as against the defendant Trimbak , to 
recover the whole of the Varshdsan, is wholly unsustainable 
It is opposed to the admitted position and rights of the re- 
spective parties to this suit. It may or may not be that the 
defendant Trimbak, on a partition, would be entitled to a 
smaller share than the plaintiff, but, howsoever that may be^ 
it cannot render a suit, in which the plaintiff seeks to recover 
the whole of the Varshdsaii, sustainable. The only mode in 
which, as between the members of the family, a declaration 
of right to this Varshdsan (as to which the co-parceners are 
asserting their respective rights and cannot come to an 
arrangement that it should be received on behalf of the 
whole family by a mutual nominee) can be properly obtained, 
is by one of the co-parceners bringing a suit for partition of 
the whole of the family estate, including the Varshdsan, 
and for a declaration of the shares of the respective co- 
parceners. A suit will not lie for a partition of the VarsMscm 
alone : Ndiidbhdi v. Ndthdbhdi (6), Ndrdyan v. Ndnd (c). This 
Court, on the above grounds only, and without adopting the 
reasons of the Subordinate Judge, reverses the decree of the 
District Judge, and rejects the suit of the plaintiff with costs 
of the same and of both appeals. 

(a) Selected cases (Bombay S. D. A.) pp. 151, 190, 
(6) 7 Bom. H. C. Rep. 46 A. 0. J. 
(c) Id. lb. 153 A. C. J, see p. 178. 
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I/^^^^^'^^^^^'^^.^^ j'zf^ . [Appellate Civil Jurisdiction.] 
' / [ r ^ "■' / ^ O^ ' Special Appeal No. 89 of 1874 



/ 

Aug. 18. 



K^\%. '^'ndueang A'nandra'v {Defendant) Appellant. 

Bha'skab Shada'shiv {Plaintiff) Respondent . 

Undiinded Hindu family-' Ancestral estate — Mortgage hy some of the 
oo-paroeners of a portion of the unddvided estate — Attachment and sale of 
the interest of one of the co-parceners in the imdivided estate — Limitation — 
Partition, 

In 1848 two members of an undivided Hindu family mortgaged 
gome land forming a portion of the ancestral estate. The mortgagee , 
having obtained a decree in 1856 on his mortgage, caused 20 guntas 
of the mortgaged land to be attached and sold, on account of the right 
and interest of one of the mortgagors only, on 24th January 1871. In a 
suit brought by the purchaser against a third member of the mi» 
divided family, in whose possession the 20 guntas then were, to recover 
the same from him, as being the property of the mortgagor, whose 
right and interest therein had been attached and sold : 

Held^ 1st, — ^That the purchaser could take no more than the share of 
the co-parcener whose interest alone had been attached and sold, though 
this share might be defined as it existed at the time of the mortgage 

made by him in 1848. 

. 

2/id.-^That as between the purchaser and the defendant, in determining 
whether the latter had been in sole and exclusive possession for a 
period sufficient to bar the right of the former, the rule of limitation ap- 
plicable is that which would have been applied between the co-parcener 
whose interest had been sold and the defendant, had the former been 
suing for possession of the land or a portion of it. 

3rd. — That the share of a co-parcener, being in the estate as a whole 
and not in any particular part of it, can be ascertained only by taking 
a general account of the whole estate, and making a distribution in 
accordance with the results of such account. In taking such account, 
however, and in making the consequent distribution, it would be only 
equitable that the share of the co-parcener who aflfected to deal with a 
portion of the land as if empowered to mortgage it should, ceteris 
paribus^ if the purchaser takes his place, be so made up as to embrace 
wholly, or so far as possible, the land which the purchaser bought as 
belonging to such co-parcener. 

4ih. — That to obtain possession of the land purchased by himself, the 
purchaser must file against the other members of the family a partition 
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suit for the ascertainment of the share of the co-parcener, whose inter- 1874. 

est he has purchased, as it stood in 1848, and for the allotment to him- 

self of that share so far as it can legally and equitably be identified ^^^^Y,^^ 

, . A NANDRA V 

with the land purchased by himself, and that, consequently, the suit v. 

in its present form will not lie. Bha'skar 

^ Shada'shiv. 

THIS was a special appeal from the decree of W. M. Cogh- 
lan. District Judge of Tanna, reversing the decision of 
Mahadeo Chimnajee A'pte, Subordinate Judge at Alibag, 
who had rejected the plaintifE^s claim with costs. 

The special appeal was argued before West and Na'na'bhai 
Ha'rida's, JJ. 

DhinjAlal Matkurddds, for the appellant : — The mortgage 
deed executed by two members only of an undivided family 
is not binding on the defendant who was no party to it. 
The execution sale was of the rights title, and interest of one 
of the mortgagors only. The defendant having been in ex- 
clusive possession of the land in question as the owner for 19 
years, the suit is barred : OoJcalbhdi v. Jhdver {a). 

Vishnu Oaneshdm, for the respondent : — The execution sale 
in 1871 was an out-and-out sale of the mortgagor's interest 
as it existed at the date of the mortgage in 1848. 

West, J. : — The suit in the present case was brought by 
Bhaskar as purchaser at an execution sale of the interest 
of Nilo in 20 guntas of land. This land had formed part of 
a quantity mortgaged in 1848 by Nilo and Amritr^iv, and 
was sold in execution of a decree obtained on the mortgage 
in a suit against Nilo and Amrit. On a sale and a certificate 
relating to Nile's interest alone, Bhaskar could take no 
more than Nile's share, though this share might be defined 
as it existed at the time of the mortgage made by him in 
1848. Pdndurang, who was in possession of the 20 guntas 
set up an exclusive title to it, arising from sole possession, 
as he averred, for more than 30 years. Whether there had 
been this sole possession as proprietor to the exclusion of 
Nilo's right for such a length of time as would guard Pan- 
durang's occupation against attack, was a question which 
should be determined between Bhaskar and Pandurang.by 

(a) 8 Bom. H. C. Rop. 61, A. 0. J. 
10 H C 
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1874. an application of the same rale of limitation that would have 

-. , been applied between Nile and Panduransf, had the former 

Pandurano . . . 

A'nandra'v been seeking to obtain possession of the land in dispute, or 

Bha'skar a portion .of it ; but the position of Bhdskar is to be identi- 
Shada'shiv. fi^ ^j-Ij ^Yis^^ Qf jj-Jq ^q g^ g^-ji further extent than this. 

Whether Nilo had any interest at all in the land in 1848, 
and if he had, what was the extent of that interest, are ques- 
tions which, as there was other family property, do not ad- 
mit of an answer without an inquiry into the extent and 
value of the joint property at large, the incumbrances rest- 
ing on it, the members entitled to shares, and their respective 
aliquot portions. Nile's share was not, supposing the family 
a united one, in any particular part of the estate, but in the 
estate as a whole, and could be ascertained only by taking a 
general account and making a distribution in accordance 
with its results. 

In making such a distribution without advertence to the 
claims or interests of any third party, it might well happen 
that no part of the particular field now in dispute^ would be 
allotted to Nilo. But Nilo having affected to deal with this 
land as empowered to mortgage it, it would be only equit- 
able that, ceteris panbus, his share should, if Bh&skar takes 
his place, be so made up as to embrace wholly, or so far as 
possible, the 20 guntas which Bh&skar has bought as his. 
It may be that his share will not be so much as 20 guntas 
or Pdndurang may have a good reason to show why these 
20 guntas are to be regarded as his own sole property, or a3 
forming no part of the estate to a share of which Nilo was 
entitled in 1848 ; but unless some such obstacle should arise 
there seems no objection to Bh&skar, who has bought all 
that Nilo is entitled to in the 20 guntas under the impres- 
sion that the land was Nile's only, being allowed to sue the 
other members of the family for an ascertainment of Nile's 
dhare as it stood in 1848, and an allotment to him, as pur- 
chaser, of that share, so far as it can legally and equitably be 
identified with the 20 guntas put up to sale as Nile's pro- 
perty. 
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For this, however, another suit will be necessary. In the 1874. 
present suit, the plaintiflF, Bhaskar, proceeded simply on the T\ 
ground that Nilo had been the sole owner of the land bought A'nandra'v 
by him at the execution sale. This by the very terms of bha'skar 
the mortgage on which execution was had, Nilo was not ; Shada'shiv. 
and no more was, or could be, sold than his rights as they 
appeared in the mortgage, those of a member of an undivid- 
ed Hindu family. 

We must, therefore, reverse the decree of the District 
Court with costs, but without prejudice to any suit which 
the plaintiff may bring in the proper form to give effect to 
his purchase of Nilo^s interest as that of a member of an 
undivided Hindu family in the 20 guntas forming, as he 
avers, a part of the joint estate. 

Decree reversed. 

Note. — Vishnu Oanesham, for the respondent, applied, on 9thDecem- 
ber 1874, for a review of the above judgment, on the ground that un- 
der the rulings of the High Court, the creditor of a. single Hindu co- 
parcener was allowed to attach and sell, not only his debtor's share in 
the entire family property, but his share in a particular portion of that 
property, and to have actual partition of such a portion : Kdyanbhai v. 
Moiiram (6). 

The Court, West and Na'na'bhai Ha'rida's, JJ,, however, rejected 
the application, observing that the authority cited in support of the 
application was a mere obiter dictum and not a ruling, and that the 
Court's decision sought to be reviewed was supported by the rulings 
of the Bengal High Court in Baboo Loll Jha v. Shaik Jurma Bvksh (c) 
and KcUee Pudo Banerjee v. Ckoitum Pandah (c?), and of the Privy 
Council in Si/ud Tuffzzul Hossein Khan v. Rughoondth Pershdd («). 

(b) 10 Bom. H. C Rep, 378. (c) 22 Calc. W. Rep. 116. 

(d) Idem 216. (e) 14 Moo, I, A. 50 ; S.C. 7 Beng, L. R, 196 P. C. 
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;^dara'^ Sita'ra'm {Defendant) Appellant. 

^ - / ' - ^ /"- ' ^^'''^ Pa'nddji and Venku 1 ,p,„ • , .^-N R.s„ondmts 



Pa'nduji ) 

Undivided Hindu family — Ancestral property — AliencUion of his share by 
a co-parcener — Attachment qf a sjiare in ancestral property — LUtbHUy of a 
divided share in the hands of the Iieirfor the debts of the deceased — lAabUUy 
of tlie ancestral estate for the separate debt of a deceased co-parcener in an 
undivided Hindu family. 

In the Bombay Presidency, the share of one of the co-parceners in a 
Hindu undivided family in the ancestral estate may, before partition, be 
seized and sold in execution for his separate debt in his lifetime. Such a 
co-parcener cannot, however, by simple voluntary gift, or by devise, alien- 
ate his share to a stranger, so as to bind his surviving co-parceners after 
his decease . 

The purchaser, mortgagee, or other alienee, for valuable consideration, 
of such an unascertained share, cannot, before partition, insist upon the 
possession of any particular portion of the undivided family estate. 

The mortgagee or purchaser of a share in the undivided ancestral 

estate of a Hindu family takes such share subject to the prior charges or 

incumbrances affecting the family estate or that particular share. 

> 

If the mortgage or sale be of a special portion of the family property 
and possession of such portion can, on partition, be given to the mortgagee 
or purchaser, without injustice to prior incumbrancers or to co-parcener8» 
it is the duty of the Court, making the partition, to give effect to the 
mortgage or sale, and so to marshal the family property among the 
co-parceners as to allot that portion, or so much of it as may be just, to 
the mortgagee or purchaser. 

QuuBre. — Whether, in the event of it being impossible, consistently with 
the rights of others, to give possession of the portion mortgaged or sold 
tojthe mortgagee or purchaser, he would be entitled to be recouped out 
of such other portion as might, on partition, be allotted to the parcener 
whose share in the special portion had been mortgaged or sold. 

The attachment of a parcener's share in the family property under an 
ordinary money decree should go against the share, right, title, and 
interest of the judgment-debtor in such parts of the family property 
(naming and describing them) as the judgment-creditor can specify, and 
against his share, right, title, and interest in all other parts of the family 
property. 
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The divided share of a Hindu in property which previously belonged 1875. 

to the united family, is, after his decease, and while yet in the hands of I" ^ 

his heir, assets for payment of the debts of the deceased. Sita'ra'm 



V. 



The whole of the family undivided estate would generally, when in jj^/j^^ *p / 
the hands of the sons or grandsons, be liable for the debts of the father or duji and 
grandfather, and previously to the passing of Bombay Act VII. of 1866, pY.^^^ 
the sons and grandsons were personally liable for the debts of the father 
or grandfather whether they received assets or not. But there is no 
authority for the converse, viz., that the father or grandfather is responsi- 
ble for the debts of his son or grandson independently of the receipt of 
assets, unless he promise payment. 

The proposition of Hindu law that debts follow the assets into whose- 
soever hands they come, must, generally speaking, be confined to separate 
estate, and the liability of undivided ancestral estate, in the hands of sons 
and grandsons, to the debts of the father or grandfather is exceptional. 

Undivided family property is not, in the hands of surviving co-parceners, 
generally speaking, liable to the separate debt' of a deceased co-parcener. 

Where, therefore, a Hindu, undivided in estate from his father, died 
separately indebted to the plaintiffs, who obtained a decree against the 
father and wife of the deceased, as his legal heirs and representatives, to 
recover, from the estate and effects of the deceased, the amount of 
their debt and costs, and sought, in satisfaction of the decree, to attach 
a shop, which, during the lifetime of the deceased and subsequently to his 
death, had been in the possession of his father, there being no proof of 
any separate estate of the deceased having devolved upon his father : 
Held that, though the son was, during his life, jointly interested with his 
father in the shop as being ancestral property, his right had come into 
existence at his birth and died with him, and therefore the plaintiffs 
could not render the shop available for their claim. 

' Kdlydrihhdi v. Motirdm Jamnddda 10 Bom. H. C. Rep. 378 ; Vdsudev 
Bhat V. Venkatesh Sanbhdv 10 Bom. H. 0. Rep. 139 ; and Fakirdppd v. 
Chandppd 10 Bom. H. C. Rep. 162 ; commented on and distinguished* 
Qoor Fershdd v. Sheodin, 4i N.-W. P. Rep. 137, approved. 

THIS was a special appeal from the decision of A.'Bosanquet, 
District Judge of Ahmadnagar, reversing, on appeal, the 
decision of the First Class Subordinate Judge of that place, 
who had dismissed, with costs, the plaintiffs^ claim to attach 
a shop in the possession of the defendant in satisfaction of a 
decree, obtained by them against him as the heir and legal 
representative of his deceased son, in respect of a separate 
debt due by the son to the plaintiffs. 
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^^^^* The special appeal was argued before Westbopp, C.J., 

Udara'm and Wjbst, J. 
Sita'ra'm 

Ra'nu Pa'n. Shdntdrdm Ndrdyan for the special appellant. 

Vknku ShivsanJcar, for the special respondents, was called on by the 

NDujL Qqu^ tQ support the decree, and cited the following autho- 
rities in support of his contention : — Sadabart Prasad Sahu 
V. Foolbash Koer (a), Goor Surun Doss v. Ram Sunin 
Bhukut (6), and Kdlydnbhdi v. Motiram (c). 

West, J., referred to Qoor Pershdd v. Sheodeen (d). 

The facts sufficiently appear in the following judgment 
delivered by 

Westropp, C.J. : — Dhondu died indebted to the present 
plaintiffs, who, after his death, brought a suit (No. 1960 of 
1871) against his father, tidardm, and wife, Sonkdbdi, in 
which it was decreed, on the 4th August 1871, that the plain- 

(a) 3 Beng. L. R. 31 F. B. — ^The passage of this judgment, relied on 
by the pleader for the respondent, was a qucgre expressed by Peacock, 0. J., 
in delivering the judgment of the Full Bench, who, after citing from 
the Treatise of Ydjnavalkya (Edition of Roer and Montriou), Text No. 51, 
that ^' he who takes the property of one who leaves no son shall pay the 
debts, " remarked (p. 36) : '^ According to this doctrine whoever succeeds 
to the property is liable, to the extent of that property, to pay the debts. 
I express no opinion on the subject, because the case has not been argued, 
and does not arise in the present suit. " — Ed, 

(b) 5 Calc. W. R. Oiv. Rul. 64. — ^The j adgment in this case, delivered 
by Trevor and Glover, JJ., was relied on as declaring the true exposition 
of the law as it prevails under the Mitakshara system to be that '' sons 
have from the first a vested interest in ancestral property^ and such interest 
is saleable at any time. *' But in this case the son, against whose share ~ 

r in the ancestral property execution was sought, was still alive. — Ed. 

(c) 10 Bom. H. C, Rep. 378. — ^The passage relied on in this case 
was an obiter dictum (p. 380) of the Court (Melvill and Pinhey, J J.), to 
the effect that by the judgments in Vdsudev Bkat v. Verikaieak (10 Bom* 
H. C. Rep. 139) and Fakirdppd v. Chandppd, (Id, lb, 162) it was settled 
law in the Bombay Presidency that the creditor of a single co-parcener 
might sell his debtor^s share, not only in the entire family property, but 
in a particular portion. Sec Post, p. 80, — Ed. 

(d) 4 N.-W. P. Bep. 137. i 
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tiffs should recover, from the property and effects of Dhondu, 1875. 



the sum of Rs. 445-6-0 for debt and costs. Uda'ra'm ' 

Dhondu, up to the time of his death, was undivided in \ ^ 
estate from his father, Udar^m, who, during Dhondu^s life- ^^'^^ Pa'n- 

' ^ ' ^ ° , DUJI AND 

time and subsequently to his decease, was in possession of a Venku 
shop, inherited by Udar^m from his father, Sitar^m. In 
the suit No. 1960 of 1871, the plaintiffs had attached the 
right, title, and interest of Dhondu in the shop, but the 
Subordinate Judge, on the 20th April 1872, at the instance 
of Udardm, raised, under Section 246 of the Civil Procedure 
Code, that attachment. The plaintiffs, in their plaint in the 
present suit, filed on the 8th of April 1873, alleged that 
Dhondu and his father were equal co-parceners in the ances- 
tral shop, and that, although there had not been any partition 
of estate between Dhondu and his father, Udar5,m, Dhondu^s 
share therein was, after his death, liable in his father^s hands 
to the amount of the decree in the former suit, and prayed a 
declaration to that effect against Udardm. It should be uoted 
that it is not stated in the plaint whether or not the shop con- 
stituted the whole of the family ancestral estate. The import- 
ance of that remark will presently appear. 

The Subordinate Judge being of opinion that, by virtue of 
Udardm's survivorship, the whole of the shop became re- 
vested in him, and that it was not, in his hands, liable for a 
separate debt of Dhondu, such as the claim in this and the 
former suit, dismissed this suit. 

The District Judge has reversed that decision, and made a 
decree as prayed by the plaintiffs. Udarfim has filed the 
present special appeal against that decree. 

The District Judge, after stating that Dhondu, when 
alive, was entitled to an undivided moiety of the shop, 
proceeded to say: — '' The interest of a co-parcener in undi- 
vided property has, for many years, been held, in this 
Presidency, to be liable to be attached and sold by his 
judgment-creditors." That proposition, which may be more 
fully stated thus : the share of a co-parcener, the member 
of a Hindu undivided family, may, before partition, be seized 
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* 

1875. and sold in execution, in this Presidency, for his separate 



Pa'nduji. 



/ 



Uda'ba'm ^6^^ ^^ ^^^ lifetime, is quite correct and is in perfect 
Sita'ra'm accordance with the authorities recognized by this Court in 
Ra'nu Pa'n- Vdsudev Bhat v. Venkatesh Sanbhdv (e), which case was 
Vbnku itself maintained by a Full Bench in Fakirdppd v. Chandppd 
(/). In those cases, the previous decisions in Ddmodhar 
Vithal V. Ddmodhar Hari (g) and Tukdrdm v. Rdmchandra 
{h), in which it was held that a co-parcener in a Hindu 
family may, for valuable consideration, alienate, in his life- 
time, his share in the undivided family estate to a stranger, 
were fully supported. A parcener cannot, however, dispose 
of his share in the undivided^ family estate by simple voluntary 
gift, or by devise, so as, after his decease, to bind his surviv- 
ing co-parceners : Oangubdi v. Rdmannd (i), 2 Norton L. C. 
355 ; 3 Bom. H. C. Rep. A. C. J. 9 ; 10 Ibid. 157 ; 2 Stra. H. L. 
434 by Mr. Colebrooke. 






//. . / 



/ 



It should be borne in mind that the purchaser at a 
/ '■■''.■ ' ^^udicial or private sale of the undivided share of a parcener 

in the family estate, or the mortgagee or other alienee (for 
valuable consideration) of such a share is not, beforp parti- 
tion, entitled to insist upon the possession of any particular 
portion of the undivided family estate as representing the 
share of that parcener : Ajppovier v. Rama Subba Aiyan (j), A 
passage at page 380 in the judgment in Kalidnbhdi v. Motirdm 
Jamnddds (fc) has been quoted, as showing that the law in 
this Presidency is otherwise ; but the remark relied upon for 
that purpose was not indispensable to the decision of that case, 
and would appear to have been made with an imperfect re- 
collection of the minor details of the cases of Vdsudev Bhat 
V. VenJcatesh Sanblidv SLJid Fakirdppd v. Chandppd there Taen- 
tioned. In the former of those cases, the Court upheld the 
attachment against three houses, but it did not say or suggest 
that upon a sale of MunjnSth Bhat^s share in those houses 
taking place under that attachment, the purchaser could, 

(c). 10 Bom. H. C. Kep. 139, 158, 159. (/). Ibid. 162. 
(g). 1 Bom. H. 0. Rep. 182, (A). 6 Bom. H. C. Rep. A. C. J. 247. 
(i). 3 Bom. H. C Rep. A. C. J. 66. {j ) 11 Moo. Ind. App. 75, 85, 90. 
(*). 10 Bom. H. C. Rep. 378, 380. 
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by any other means than by a partition, obtain possession 1875. 



of the share which he might, nnder snch a sale, purchase. Udara'm 
It should be further noted that there was nothing before Sitaram 
the Court in that case to show that there was any family Ra'nu Pa'n- 

DUJI AND 

estate except those houses, and the argument throughout Venku 
proceeded upon the broad questions whether a parcener 
might, alienate, for valuable consideration, his share in un- 
divided family estate, and whether such a share could be 
taken in execution for the separate debt of that parcener. 
In Fakirdppd v. Chandppd the defendant was the purchaser 
of Baslingappa's share in a house under a decree against the 
latter. It did not appear whether there was any family 
property beside the house, and the purchaser was not the 
plaintiff. The suit was brought by one of the co-parceners 
for a declaration of his right to the whole of the house, and he 
succeeded only in obtaining a declaration that he and the four 
other co-parceners .beside Baslingdppa were entitled to five- 
sixths of the house, and that the purchaser, as alienee of 
Baslingdppd's share, was entitled to the remaining sixth. No 
question, therefore, arose in that case as to what would be 
the regular and proper manner for him to enforce his pur- 
chase. The sale (judicial or private), mortgage, or othe 
alienation of a share in the undivided family property of a 
Hindu family, though in this Presidency conferring a right 
upon the mortgagee or purchaser, and working a severance 
so far as to render the mortgagee or purchaser a tenant in 
common with the parceners other than he whose share has 
been thus alienated, cannot be regularly and completely 
enforced by giving possession except through the medium 
of partition, which may be effected either amicably with 
the other parceners, or by a duly constituted suit for a 
partition of the whole of the family property, to which suit 
all of the co-parceners should be made parties : Saddsew v. 
Bdpuji (I), Jiwan v. Ounnoo (m), Ndndbhdi v. Ndtlidhdi (w), 
Ndrdyan Bdbdji v. Ndnd Manohar (o) ; Manu, Ch. IX. 

(1). 4 Moms S. D. A Rep. 146. (w). 9 Harr. S. D. A. Rep. 555. 
(n). 7 Bom. H. C. Rep. 46. (o). Ibid, 178. 

11 HC 
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1875. pi. 47 . Trimbah Dixit v. Ndrdyan Dixit (p). When a share 



Pa'nduji. 



Udara'm i^ ^t® undivided ancestral estate of a Hindu family is 
Sita'ra'm mortgaged or sold, either by the parcener himself, or by 
Ra'nu Pan- way of execution, the mortgagee or purchaser takes such 
Venku share subject to such jp?'ior charges or incumbrances as may 
affect the family estate, or as may affect that particular 
share. If the mortgage or sale be of a special portion only 
of the family property, it may not always be possible, consist- 
ently with prior existing rights, for the Court, making the 
partition, to give possession of that portion to the mortgagee 
or purchaser. But generally it would be possible to do so, 
either wholly or partially, and, therefore, if without doing 
injustice either to prior incumbrancers or co-parceners, such 
possession can, on partition, be given, it would be the duty of 
the Court, making the partition, to endeavour to give effect to 
the mortgage or sale, and so to marshal the family property 
amongst the 60-parceners as to allot that portion of the 
family estate, or so much thereof as may be just to the 
mortgagee or purchaser. Such was the view expressed, as 
we think correctly, in Pdndurang Anandrdv v. Ehdskar 
Sddashiv (q), decided 18th August 1874, and in which a 
review was refused on the 9th December 1874. Whether, 
in the event of it being impossible, consistently with justice 
to others, to give possession of the portion of the family pro- 
perty mortgaged or sold to the mortgagee or purchaser, he 
would be entitled to be recouped out of such other portion 
thereof as might, on partition, be allotted to the parcenerwhose 
share in the special portion had been mortgaged or sold, it is 
unnecessary now to give any opinion. The proper mode of 
attaching a parcener's share in the family property under an 
ordinary money decree would seem to be that the attachment 
shouldgo against the share, right, title and interest of thejudg- 
ment-debtor in such parts of the family property (naming and 
describing them) as the judgment- creditor can specify, and 
against his share, right, title, and interest in all other parts 
of the family property. It would be unreasonable to expect 

{p). Supra, p. 69. 

{q). Supra, p. 72 and Note, p. 75. 
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the judgment-creditor to be able to specify in detail the 1875. 



family property, but he should do so to the extent which his xJdaba'm 
information would permit. The sale should be conducted Sita'ram 
on the same principle as tha attachment, unless by arrange- Ra'nu Pa'n- 
ment with the co-parceners, which would often be advanta- Venku 
geous to everybody concerned, the sale were confined to a nduji. 
particular portion of the family estate. .( ^C/^X^/^- j/^ '^± ^ 

The District Judge further said : ^^ It is also undoubted 
that the divided share of a Hindu would be liable to be 
sold after his death in execution of a decree obtained against 
his heir.'* In that proposition we fully agree. The divided 
share of a Hindu in property, which had previously belonged 
to the united family, is separate estate^ and^ like any other 
estate held in severalty (such, for instance, as self-acquired 
property), is assets, while yet in the hands of the heir, for 
payment of the debts of the deceased proprietor. We say 
" while yet in the hands of the heir,*' iDecause it is not so 
hypothecated for the debts of the deceased that the heir may 
not, for valuable consideration, dispose of it effectually before 
attachment. The purchaser in such case would be protected> 
but the hdir would, of course, be responsible for the purchase 
money : Jamiydtrdm v. Parhhudds (r) ; 8 Harrington's S.D. A, 
Rep. 232, 289 ; and 10 Bom. H. C. Rep. 367. ^^i^^ ^^>^^. 

The learned District Judge continued thus : '^ Udar^m has 
as his son's heir, acquired his share in the family estate, but 
he has acquired it subject to its liabilities,'^ and thereupon the 
learned Judge, assuming that the separate debt of Dhondu 
was one of those liabilities, made a decree in reversal of that 
of the Subordinate Judge, and in favour of the plaintiffs. In 
that decision we are unable to concur. 

Subject to certain limited exceptions (as for instance 
debts contracted for immoral or illegal purpose), the whole 
of the family undivided estate would be, when in the hands^^X/^ /^^rj^ ^*- 
of the sons or grandsons, liable to the debts of the father 
or grandfather : 1 Dig. Bk. I. Chap. V., pi. clxvii ; Girdhari* 

(r). 9 Bom. H. C. Rep. 116. 



^ ^^^ ^. 
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1875. lall V. Kantoolall {s). In the last mentioned ease, aliena- 



Udara'm tions by the father in his lifetime, made for the purpose of 

^^^'^^'^ raising money to pay his debts, were upheld. There, Sir 

Ra'nu Pan- Barnes Peacock, after referring to a case in 6 Moore's Ind, 

DUJI AND 

Vbnku ^PP' 421, says : — " That is an authority to show that ances- 

NDuji. ^j^j property, which descends to a father under the Mitak- 

^/^.y'^r/.^'^y^ shara Law, is not exempted from liability to pay his debts 

^/ because a son is born to him. It would be a pious duty on 
the part of the son to pay his father's debts, and it being the 
pious duty of the son to pay his father's debts, the ancestral 
property, in which the son, as the son of his father, acquires 
an interest by birth, is liable to the father's debts. The 
rule is, as stated by Lord Justice Knight Bruce : — ^ The 
freedom of the son from the obligation to discharge the 
father s debt has respect to the nature of the debt and not 
to the nature of the estate, whether ancestral or acquired by 
the creator of the debt '." In the mof ussil of this Presidency, 
previously to Mr. White's Act (Bombay Act VII. of 1866) 
the sons and grandsons of a deceased Hindu were personal- 
ly liable for his debts whether they received assets from him 
or not : Vyav. Mayukha, Chap. V., Sec. IV., pi. 11, 12, 13, and 
14 ; 1 Dig. Bk. I., Ch. V., pi. clxxxviii. ; the responses of the 
Pandits 2 Borr. p. 222, 2nd Bdn. ; 1 Stra H. L. 167. There is 
not any authority for the converse of that proposition, viz., 
that the father or grandfather is responsible for the debts of 
the son or grandson independently of the receipt of assets. 
Kdtyayana says : — " By the general rule of law, a father 
need not pay the debt of the son ; but he must pay it, if 
either at the time of the loan, or afterwards, he promised 
payment": 1 Dig. Bk. I, Ch. V., pi. ccxv. There has not- 
/ been any such promise proved here. The proposition which 
-* * ^ ^ * i\we find in the books of Hindu law, that debts follow the 
\ \ assets into whosesoever hands they come, must, generally 
speaking, be confined to separate estate. There is special 
mention made of the circumstances under which the joint 
family estate or the co-parceners of the debtor ai'e responsible 

(s) L. Rep. 1 In. App. 321. 
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for his debts. For instance, Manu says : — " If the debtor 1875. 



be dead, and if the money borrowed was expended for the xJdaba'm 
use of the family, it must be paid by that family, divided or Sita'ra'm 
undivided, out of their own estate :'^ 1 Dig. Bk. I., Ch. V.^ Ra'nu Pa'n- 
pi. CLXXXVI. Vrihaspati lays it down that : " A house-keeper Venku 
{Grihastay householder,) shall discharge a debt contracted ^nduji. 
by his uncle, brother, son, wife, servants, pupil or dependants 
for the support of the family during his absence " [Ibid. pi. 
CLXxxix). To the same effect are several other passages in 
Jaganndtha^s Digest (Ibid. pi. cxc. to pi. cxciil. inclusive ; pi- 
cxcvi. to *pl. cc. inclusive). The liability of undivided an- 
cestral estate, in the hands of the sons and grandsons, to the 
debts of the father or grandfather is also exceptional, and 
is provided for by special texts, to some of which we have 
already referred. That it is exceptional is clearly deducible 
from the following text of Narada (1 Dig. Bk. I., Ch. V., pi. 
CLXlx) : — *' A father being dead, his sons, whether after 0//^%^ 
partition or before it, shall discharge his debt in proportion '^^ ^ 
to their shares, or that son alone who has taken the burden 
upon himself." The words '^ after partition or before it," and 
the word '^ shares " here show that the author was treating o* 
ancestral property, and that he felt it necessary expressly 
to declare its liability to the debts of the father, whether or 
not it was undivided, i.e., after partition or before it. And 
Yajnyavalkya {Ibid., pi. ccxxix) says : — '' A debt, secured 
merely by a written contract, shall be discharged, from a 
moral and religious obligation, only by three persons, the 
debtor, his son,. and his son's son; but a pledge shall be 
enjoyed until actual payment of the debt by any heir in any 
degree." That, generally speaking, undivided family pro- 
perty is not, in the hands of surviving co-parceners, liable to 
the separate debt of a deceased co-parcener, i.e., a debt 
not incurred on behalf of the family, was decided in Goor 
Pei'shdd V. Sheodin (^), a much stronger case, so far as 
the creditor was concerned, than the present case. The 
parcener's share in a house, which was undivided family 

(0 4 N. W. Prov. Rep. 137. 
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1875. property, was attached, in his lifetime, under a decree 



Udara'm obtained against him for his separate bond debt. He died 
Sita'ra'm ijef ore any sale under the attachment. The High Court of the 
Ranu Pan- North-Westem Provinces affirmed the ruling of the Courts 

DUJI AND __ ,.iTi IT T 1 T 

Venku below, which discharged the attachment on the ground 

I A NDUJi. ^-^^^ Mahddev at his death '^ left no right at all in the house, 

^ Kft S'urt(^^'^^2^i< ^jj^ ^^^^ ^Ijgj^ ^a^ nothing, therefore, in connexion with it 

'^^ ' hntSH 0' yrhich was liable to be soW for the purpose of satisfying 

k V i Ini. ^ii^ ^jjg plaintiffs' decree. To that extent we fully concur in 

/ Jt LmL ^^^^ decision ; but there were remarks made by the Court 

CJUaaA4 lu U^trtr ^^ ^^^^ ^*^® *^ ^^ ^^® inalienability of a share in undivided 

/] tCi, (AMdlth' ' estate, which would not be applicable in this Presidency. 

c 6C '• Itt »u*it*'»/ In the present case, neither the decree sought to be executed 

Ciq9tfiffMtL ^ against the family property, nor the attachment was made 

UU^H^l^' in the lifetime of Dhondu. His share had ceased before 

either of those events. It is not proved that any separate 
estate of the son has devolved upon the father. The shop, 
upon which the plaintiffs seek to fasten their claim, has 
throughout been in the possession of the father ; and 
although the son was jointly interested in it, it is not pre- 
tended that the son ever even demanded, much less obtained, 
a partition of it. The right of the son to a share in it, as 
being ancestral property, had come into existence at his 
birth, and it died with him. The plaintiffs, therefore, can- 
not render it available for their claim. 

We reverse the decree of the District Judge and restore 
that of the Subordinate Judge. The respondents must pay 
the costs of the suit and of both appeals. 
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[Ecclesiastical Jurisdiction.] 
In the Ooo'ls of Ndmihhdi Sordbji Mestri, deceased. ^ 1874. 

•^ *' January 9. 

Ava'ba'i Applicant 

Pestanji Na'na'bha'i Caveator. 

WUl— Signature for testator by (mother — Attestation— Indian Succession Act 
X, 0/1865, Sec. SOSnglish Wills Act, 1 Vic., C, 26, Sec.9. 

The person making the signature of a will for the testator, is not compe- 
tent as an attesting witness of its execution under the provisions of the 
Indian Succession Act. 

In the Goods of Bailey, 1 Curt. 914, and SmUh v. Harris, X Rob. 262, 
distinguished. 

Badrudin Tyabji, for the caveator, on 6th September 
1873, obtained a inile nisi calling upon the applicant to show 
cause why the issue of letters of administration ordered to 
be issued should not be stayed, on the ground of the exist- 
ence of a properly executed will of the deceased. 

The rule came on for argument before Marriott, J., on 
the 13th December 1873, when May hew , for the applicant, 
showed cause. 

Badrvdin Tyabji, for the caveator, supported the rule. 

On the 9th January 1874 the following judgment was 
delivered by 

Marriott, J. : — The alleged will of the deceased is dated 
the 16th of July 1868, and the deceased did not sign or 
aflSx his mark thereto ; but it was alleged to have been 
signed for him by one Shdpurji Sorabji, and the signature 
and attestation, as translated, were in the following words : 
" N^nibhdi Soribji, his signature (the testator), having been 
got to hold the pen, (his) signatuie was made. The hand-* 
writing of Sh^purji. 

"1 Sordbji Hormji Shroff (his) attestation.*' 

It was argued by Mr. Mayhew that ShSpurji Sordbji, 
the person who signed the will for the testator, was not 

12 HC 
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1874. 



_ competent to be also an attesting witness, under the provisions 
Ava'ba'i Qf Section 50 of the Indian Succession Act, and that, there- 
PssTANJi. fore (assuming Shdpurji^s signature to have been made in 
the character of an attesting witness)^ the will was not attest- 
ed by two witnesses as required by that section. 

The first sub-division of Section 50 provides that '^ the tes- 
tator shall sign or affix his mark to the will^ or it shall be 
signed by some other person in his presence and by his 
direction /^ and the third sub-division of the same section^ 
omitting the words applicable to the case of a will signed 
by the testator himself^ runs thus : — " The will shall be attest- 
ed by two or more witnesses, each of whom must * * * 
have seen some other person sign the will in the presence 
and by the direction of the testator, or have received from 
the testator a personal acknowledgement * * * of the 
signature of such other person, and each of the witnesses 
must sign the will in the presence of the testator ; but it 
shall not be necessary that more than one witness be pre- 
sent at the same time, and no particular form of attestation 
shall be necessary.^' 

The words ''some other person/' upon the construc- 
tion of which the question turns, would appear, in their 
natural and ordinary sense (in which sense they must be 
construed), to mean not only some person " other '' than the 
testator, but also some person " other than '' the attesting 
witnesses. Mr. Badrudin Tyabji, however, (who appeared 
in support of the rule), contended that the words " some 
other person '' mean some person other than the testator, but 
not other than the attesting witnesses. That construction, 
however, in my opinion, is incorrect. Because, if any one 
of the attesting witnesses made the signature himself, it is 
clear that he could not have seen it made by " some other 
person '*; and inasmuch as the section requires that each 
attesting witness should have seen the signature made by 
*' some other person,'' it necessarily follows that the words 
'^ some other person " must mean some person other than 
any of the attesting witnesses. 
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The words '* such other person" in the subsequent part ^^^^' 

of the third sub-division of the section directly refer to the Ava'ba'i 

preceding words '^ some other person,^' and must also, there- Pkstanji. 
fore, mean some person other than the attesting witnesses. 

I think, therefore, that the person making the signa- 
ture to the will is not competent as an attesting witness, and 
that this alleged will has not been duly attested, according 
to the provisions of Section 50 of the Indian Succession Act. 

In the course of the argument, I was referred to two 
cases, In the Goods of Bailey (a), and Smith v. Harris {h), 
in which it was held under the English Wills Act (1 Vic, C. 
26, Sec. 9), that the person signing the will for the testator 
was competent to be an attesting witness. In my opinion, 
those cases do not apply. They turned upon the language 
of the English Act, and that language is materially different 
from that of the Indian Succession Act, and there is nothing 
in the English Act, indicating in express terms (as I consi- 
der there is iu the Succession Act), the intention of the Legis- 
lature, that the person making the signature should not be 
one of the attesting witnesses. 

As I have arrived at the above conclusion, it is un- 
necessary for me to consider the other points made by Mr. 
Mayhew. 

I discharge the rule. Each party to pay their own costs. 

Rule discharged, 

(a) 1 Curt. 914. (6) 1 Rob. 262. 
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^^l^' [Appellate Criminal Jurisdiction.] 



January 2. 



Reg. v. Parbhuda's Ambara'm and others. 

hidian Evidence Act L of 1872, Sees 11, 14, 43, 54, and ISI^—Forgery^ 

Inadmissible evidence. 

Section 1 1 of the Indian Evidence Act should not be construed in its widest 
signification, but considered as limited in its effect by Section 54 of the Act. 
So construed, Section 1 1 renders inadmissible the evidence of one crime (not 
reduced to legal certainty by a conviction) to prove the existence of another 
unconnected crime, even though it be cognate. Accordingly, the possession 
by an accused person of a number of documents suspected to be forged is no 
evidence to prove that he has foiged the particular document, with the 
forgery of which he is changed. 

Per West, J. :— Where a person charges another with having forged a pro- 
missory note, and denies having ever executed any promissory note at all, 
the evidence that a note, similar to the one alleged to be forged, was, in fact, 
executed by that person, is not admissible, nor even would a judgment, found- 
ed upon such note, be so : Sections 43 and 153 of the Indian Evidence Act. 

rpHE accused No. l^Parbhudas, was charged with, having 
-■- forged a promissory note, purporting to have been pass- 
ed to him by one Fakirchand, and the other four accused 
with having abetted this ofifence. The trial was conducted 
by W. H. Newnham, Session Judge of Ahmedabad, who sen- 
tenced each of the accused to seven years* rigorous imprison- 
ment. 

It appeared on the evidence that a bundle of papers was 
found in the possession of four of the accused persons. 
Some of them were blank stamp papers, purchased in the 
names of different persons, others were deeds, purporting to 
have been signed by the obligor, but bearing no attesta- 
tions ; others, again, bore the signatures of supposed obligors 
to blank deeds. In convicting the prisoners, the Session 
Judge, with regard to these papers, made the following ob- 
servation : — 

" The fact, therefore, of papers being found in the houses 
of four of the accused of such a description as to throw the 
gravest suspicion on their dealings in bonds, remains 
totally unexplained ; and though it does not, of course, prove 
the bond now in question to be a forgery, it must needs 
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materially affect the Court's opinion of the evidence in the 1874. 



present case. Rbq. 



V 



The appeal was heard by Melvill and West, JJ. Pabbhuda's. 

Macpherson and Leith (with them Shdntdrdm Ndrdyan and 
Chanduldl Mathurddds) for the appellants. 

^ May hew, Legal Remembrancer ( with him Dhirajldt 
Mathurddds, Government Pleader,) for the Crown. 

West, J. : — On consideration, I am of opinion that the 
bundles of documents found in the houses of four of the 
accused, and alleged to be forgeries, or inchoate forgeries, 
were improperly admitted as evidence in this case. Section 11 
of , the Evidence Act is, no doubt, expressed in terms so ex- 
tensive that any fact which can, by a chain of ratiocination, be 
brought into connexion with another, so as to have a bearing 
upon a point in issue, may possibly be held to be relevant 
within its meaning. But the connexions of human affairs 
are so infinitely various and so far reaching, that thus to 
take the section in its widest admissible sense, would be to 
complicate every trial with a mass of collateral inquiries 
limited only by the patience and the means of the parties. 
One of the objects of a law of evidence is to restrict the in- 
vestigations made by Courts within the bounds prescribed 
by general convenience, and this object would be completely 
frustrated by the admission, on all occasions, of every cir- 
cumstance on either side having some remote and conjec- 
tural probative force, the precise amount of which might 
itself be ascertainable only by a long trial and a determina- 
tion of fresh collateral issues, growing up in endless succes- 
sion, as the inquiry proceeded. That such an extensive 
meaning was not in the mind of the Legislature, seems to be 
shown by several indications in the Act itself. The illustra- 
tions to Section 11 do not go beyond familiar cases in the 
English Law of Evidence. The possession by an accused of 
several other articles deposed to have been stolen, would, no 
doubt, have some probative force on the issue of whether he 
had received the particular articles which he was charged 
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1784. with having dishonestly received, and the receipt or posses- 



Reg. sion of which he denied altogether, yet, in the first illustra- 
Pabbhuda's. *^^^ *^ Section 14, it is set forth as a preliminary to the ad- 
mission of testimony as to the other articles that '^ It is 
proved that he was in possession of [the] particular stolen 
article/' The receipt and possession are not allowed to be 
proved by other apparently similar instances, only the guilty 
knowledge which can be inferred satisfactorily through a 
conscious or unconscious application of the law of probabi- 
lities from a multiplication of the fractions representing in 
each case the ratio of probable ignorance to probable know- 
ledge of how the goods had been come by. Illustration (O) 
to the same section makes a previous attempt by the accus- 
ed to shoot the person murdered, evidence of the accused^s 
intention, but not of the act that caused the death ; yet it is 
certain that on the issue of whether A actually shot B or not 
the fact that he had previously shot at him, would have some 
probative force; so, too, would proof of a general malignity of 
disposition by evidence " that A was in the habit of shooting 
at people, with intent to murder them,'^ yet this evidence is 
excluded even as proof of A's intention, either as too remote- 
ly connected with the particular intention in issue, or as 
raising collateral questions, which could not properly be 
resolved in the case. What, however, is to my mind most 
conclusive, is Section 54. That a man has a notoriously bad 
character, may very often, when taken " in connexion with 
other facts * * * make the existence * * * 
of a fact in issue * * * highly probable or improbable," 
yet this is declared irrelevant, except when evidence of 
good character has been given. But, again, if the bad 
character has been reduced to legal certainty by a con- 
viction, evidence of the conviction is admissible. The 
conviction admits practically of no dispute, but evidence, 
merely tending to establish another ofEence, may, and gene- 
rally will, be met by counter-evidence, raising unmanage- 
able collateral questions. It may be remarked, too, that 
the case of a previous conviction being one covered and 
exceeded by the terms of Section 1 1 in their widest exten- 
sion, its subsequent specification shows that the Legislature f 
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did not intend those terms to be thus taken^ and that the 1874. 



V, 

Parbhuda's. 



provision for admitting evidence of a previous conviction rbg. 
amounts, as an exact indication of how far in this direction 
the Legislature meant to go^ to an implied exclusion of 
matters having a remoter and more disputable bearing on the 
issues under trials such as the particular facts on which the 
previous conviction was founded- And if this reasoning 
applies to such matters, it must apply a fortiori to those 
which are evidence not of a crime actually proved, but only 
of one suspected. The extent of the earlier enactment in 
this direction is restricted by the more specific provision for 
the later one. 

In the English law, rules, substantially identical with those 
embodied in Section 14 and its illustrations, have not been 
thought inconsistent with others corresponding to the con- 
struction which, I think, ought to be put upon Section 11 of 
the Indian Evidence Act. ^^In criminal proceedings the 
necessity is stronger, if possible, than in civil, of strictly 
enforcing the rule that the evidence is to be confined to the 
point in issue ; for, where a prisoner is charged with an 
ofEence, it is of the utmost importance to him that the facts, 
laid before the Jury, should consist exclusively of the trans- 
action which forms the subject of the indictment, which alone 
he can be expected to come prepared to answer " : 3 Russell 
on Crimes, 279. '^ Hence, where * * * the evidence 
appears to refer to more than one distinct unconnected 
felony, it is usual for the Judge in his discretion to call 
upon the counsel for the prosecution to select one felony, 
and to confine the evidence to that particular charge. Thus 
on an indictment * * * for receiving several articles, 
if it appear that they were received at different times, 
the prosecutor may be put to his election '' (76 id, 280) al- 
though (page 28) '' evidence may be given of all the receipts 
for the purpose of proving guilty knowledge." This is the 
rule of Section 14, standing side by side with the rule of 
Section 11 as I construe the latter, and when several offences 
are so connected that proof of one can be arrived at through 
evidence going to prove the others, the evidence is not on 
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1874, that account excluded. In Rex v. Ellis (a) it is said : 



Rbo. " Generally speaking, it is not competent to a prosecutor to 
Pabbhuda's P^^® ^ ™^^ gttilty of one felony by proving him guilty of 
another unconnected felony, but where several felonies are con- 
nected together and form part of one entire transaction, the 
one is evidence to show the character of the other. ^' In 
Rex V. Crocker (b) a charge of forging one promissory note 
was supported by evidence that another one found in the 
prisoner's pocket-book was forged. The evidence was 
admitted by the Judge at the assizes^ but the prisoner 
was afterwards released on a case submitted to the 
twelve Judges^ and it was understood that they thought the 
evidence inadmissible : 2 Eussell on Crimes, 816, 838. Thus, 
if a fact has a direct probative force, it is not excluded by the 
English rule; but if its force is merely mediate through its 
tendency to prove another cognate ofEence, it is excluded. I 
do not think the rule in the Indian Evidence Act was intend- 
ed to go beyond this. There must always be room for the 
exercise of discretion when the relevancy of testimony rests 
upon its efEect towards making the affirmative or negative 
of a proposition " highly probable,'* and with any reason- 
able use of this discretion, the Court ought not to interfere, 
but it appears to me to be as illegal now, as before the Evi- 
dence Act was passed, to admit evidence of crime A in order 
to prove the cognate but unconnected crime B. 

The documents in the present case seem to afford some 
pnmd facie evidence of about one hundred and fifty ofEences 
besides the one charged against the accused. But without 
a trial the case on any one of those documents cannot be 
more than one of suspicion. The law says that a conviction 
shall be evidence, but it does not say that suspicion, how- 
ever strong, of another offence, shall be evidence, or that facts 
tending to create such a suspicion shall, in virtue of that 
tendency, be evidence. The present case is one in which 
the rule of exclusion is severely tried, because the impro- 
bability, that the accused should have committed forgery in 

(a) 6 Bam & Cress 145. {b) 2 Leach 987. 
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the particular instance under trials is really diminished very 1874. 



perceptibly by their possession of so many documents ;bjsg. 
seemingly prepared for fraudulent use ; but still it is not, Pj^rbhuda's 
I think, on that account to be broken down. The general 
mischief would far outweigh the particular advantage ; and 
the tendency to stray from the issues is so strong in this 
country, that any indulgence of it beyond the clear provisions 
of the law is certain to lead to future embarrassment. I 
thinjt, therefore, that the documents — even those as to which 
some evidence has been given, and a fortiori the others — 
must be excluded from consideration. 

Equally inadmissible, on the other hand, was the evidence 
on the part of the prisoners, by which it was sought to dis- 
prove the complainant Fakirchand's assertion that he had 
never made a promissory note* That the prisoner, Mansuklil, 
had filed a suit against Fakirchand on a promissory note, 
which suit he afterwards withdrew without the defendants 
appearing to answer, could be no proof of the alleged 
transaction for the purposes of the trial. What Mansukl^l 
said on the occasion could be no evidence in his favour. 
The eX'parte deposition in the civil court of the court^s peon 
that he had served Fakirchand with the summons, would be 
no evidence of a real service for this case. It was only if 
the alleged promissory note should be held proved, and proved 
as made at Ahmedabad, that it could prove Fakirchand to 
have been at Ahmedabad on the date it bore; and its genuine- 
ness was a collateral issue which the Court could not try, 
though it oould receive the evidence of witnesses directly 
deposing that they saw Fakirchand at Ahmedabad on the 
day it was made. The hearsay evidence of a compromise, 
carried out by Fakirchand, was in any case inadmissible, and 
no one deposes to having himself seen him pay the amounf; 
of the compromise to Mansukldl. Upon the whole, the 
direct evidence of Mansuklfl^s acts in connexion with hia 
claim on the promissory note to himself, is calculated to 
create an impression by no means favourable to that prisoner, 
hut if the supposition be adopted, which is most favourable 
to the admission of Fakirchand's own examination on this 

13 HO 
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1874. matter, namely, that it was intended to shake his credit, then 



Reo. Fakirchand having denied that he had ever made a promis- 
Parbhuda's. sory note such as the one toMansukl&l, and the fact of whether 
he had or not being relevant to the present trial only in so 
far as it might affect Fakirchand^s credit, no contradiction of 
his statement could, according fco the principle of Section 153 
of the Evidence Act, in strictness, be received. But the 
whole inquiry into the collateral question of the genuineness 
of Mansukldl's note was, in my view, irregular, and ought to 
be excluded from consideration. Even a judgment obtained 
by him on the note would, according to Section 43, have been 
inadmissible, unless that section is construed as widely as it 
is proposed to construe Section 11. 

It is not very easy to say, when the necessary deductions 
have been made, to what conclusion the remainder of the 
evidence ought to have led the Court of Sessions. But first 
the balance of testimony seems to be decidedly in favour of 
the firm, of which Fakirchand is a member, being in good 
repute and possessed of means for its business. The allega- 
tion that Fakirchand was engaged in clandestine '' Satta " 
transactions, is an unlikely one in the case of a mere child, as 
he was at the time, and is supported by no evidence of any 
one with whom he dealt. The books of the prisoner 
ParbhudSs, which were seized suddenly, present no entry of 
the alleged loan, though those of his witness Jaichand, pro- 
duced voluntarily some months afterwards, do contain an 
entry of his share of the loan. The excuse made that the 
money, advanced by Parbhud&j, belonged to his mother, is 
very unsatisfactory. • It is very unlikely that a note, payable 
by monthly instalments, and in which several people of small 
means were interested, should be allowed to stand for four or 
five years without a payment on account. When Mansuklil 
had sued, and been forced into a compromise, Parbhud^ 
would naturally take immediate steps to enforce the settle- 
ment of his undeniable claim, and would not wait inactive for 
more than a year. The evidence for the prosecution, if it is to 
be believed, proves conclusively that Fakirchand was not afc 
Ahmedabad at the time when the note purports to have 



BOMBAY HIGH COURT REPORTS. 97 

been made by him there. An alibi is generally an unsatis- 1874. 



factory way of disproving a claim or charge, but now it is Reg. 
sapported by a considerable preponderance of the other p^^^bh^da's 
testimony in the case. The conviction cannot be reversed 
if, " independently of the evidence objected to and admitted, 
there was sufficient evidence to justify the decision^' (Indian 
Evidence Act, Sec. 167). Here no objection appears to have 
been taken in the Court of Session, but the Session Judge 
ought, I think, to have excluded some of the evidence admit- 
ted by him in the exercise of his discretion, under Section 
256 of the Code of Criminal Procedure ; yet, on the whole, 
enough remains to support Fakirchand s denial of the note, 
and therefore to justify the decision of the Court of Session, 
which should, therefore, I think, be affirmed. 

Melvill, J. : — I have also arrived (though not without 
reluctance) at the conclusion that the Sessions Court ought not 
to have admitted evidence, that a number of documents, 
apparently forged, or held in readiness for the purpose of 
forgery, were found in the prisoners' possession. The point 
has been decided in England in Oriffiis v. Payne (c), in 
which case the defence was that the defendant's accept- 
ance on the bill was a forgery, and evidence that a collection 
of bills, on which the defendant's acceptance was forged^ 
had been found in the plaintiff's possession, was offered 
and refused. Lord Denman observing that such evidence 
would be clearly inadmissible in an indictment for forgery. 
It appears to me that the Indian Evidence Act does not go 
beyond the English law in regard to the admission of such 
evidence, except in so far as it renders a previous conviction 
relevant. 

The learned Legal Remembrancer has argued that the 
evidence is relevant on the same ground that evidence of the 
discovery of implements of house-breaking in a prisoner'* 
house is admitted in an indictment for house*breaking. But 
that evidence is admitted not to prove the fact of the house- 
breaking, but to show that the prisoner is the person who 

(c) 11 A. and E. 131.. 
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1874. has committed an act of house-breaking, the fact of which 



&KO. has been proved aliunde. In the present case it is attempted 
Parbhuoa's. tousethepossessionof the implements of forgery as evidence 
that a forgery has been committed. 

But excluding the evidence thus improperly admitted^ 
I am of opinion that there remains sufficient to sustain the 
conviction. The greater part of the evidence for the pro- 
secution has been believed by the Sessions Judge and the 
assessors ; and I do not think that, as a court of appeal, we 
should be justified in dissenting from the view taken by 
• them, merely because evidence of the same description is 
frequently manufactured. I have no hesitation in expressing 
my opinion that the evidence of the complainant having 
executed a bond to prisoner No. 3, by which it has been 
attempted to rebut the evidence for the prosecution, is, even 
if it be admissible, wholly unreliable. 

I concur in confirming the conviction and sentence. 

ConvicHon a)id Sentence confirmed^ 



[Appellate Criminal Jurisdiction.] 

Feby. 11. EeG. V. Gula'bDA'S KuBERDA's. 



Session Case-— Criminal Procedure Code^ Sees. 4, 296, and 473 — Jurisdiction — 
Cfiving false evidence in a judicial proceeding — Contempt of Court — Session 

Court — Assistant Session Judge. 

To make a case a ** session case " within the meaning of Section 4 of the 
Code of Criminal Procedure, it is not necessary that it should be triable 
exclusively by the Court of Session. 

For the purposes of Section 473 of the Code, an Assistant Session Judge is 
a different Court from the Session Judge. Accordingly, an offence, which 
is committed in contempt of the Session Judge^s authority, is cognizable by 
an Assistant Session Judge. 

FTIHIS was an application for the exercise of the High 
-*■ Court's extraordinary jurisdiction. The accused Guldb- 
dils was tried, and convicted by J. W. Walker, Assistant 
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Gula'bda's. 
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Session Judge of Ahmedabad^ of the offence of giving false 1874. 
evidence in a judicial proceeding/ and sentenced to three j^Jbo^ 
years* rigorous imprisonment. He made an appeal to W. H. 
Newnham, the Session Judge, which was rejected. 

The accused, Gulibdas, was charged with having given 
false evidence in the case of Reg. v, Govind Narsi, tried 
by Mr. Melvill in September 1873. This charge was at first 
inquired into and dismissed, but the accused was subse- 
quently directed to be committed by the Session Judge. 

The application to the High Court was heard by West and 
Na'na'bha'i Haeida's, JJ. 

L&ith (with him Shdntdrdm Ndrdyan) : — ^The commit- 
ment oi the accused is illegal in this case, as it is not a 
*^ session case.'' Section 4 of the Code of Criminal Procedure 
defines this phrase by saying that it means and includes 
all cases specified in column 7 of the fourth schedale to this 
Act, as cases triable by a Court of Session and all cases 
which Magistrates commit to a Court of Session, although 
they might have tried them themselves." The former part 
of this definition is intended to meet cases exclusively triable 
by the Court of Session and the latter part to cases which 
the Magistrates themselves commit of their own accord 
without any order from the Court of Session. In re Haran 
Mandal (a). [West, J.:— Another objection may be sug- 
gested to the trial of the case. The ofEence of giving false 
evidence is a contempt of court, and was committed before 
the Court of Session. Can the Assistant Session Judge, 
who is only a branch of that Court, try it ?] This is a 
question of jurisdiction, and I take the objection. Section 15 
of the Procedure Code provides only one Court of Session for 
every sessions division. 

Dhirajldl Mathurddds, Government Pleader, for the 
Crown: — ^Wherever the Legislature intended that a case 
should be triable by a Court of Session exclusively, they have 
expressly made use of that word, as, for instance, in Section 
^7. The power to order commitment was given to that Court 

(a) 2 BeDg. L, Rep. 1 A. Cr. J. 
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1874. by Section 435 of the old Code ; and tbe new one does not 
Reo. take it away. With regard to the second objection^ the Assis- 

mm _ 

Gula'sda's. ^^^^^ Jndge shonld be regarded as a separate Court from the 
Session Jndge ; f or^ otherwisoj a man gniliy of a grave 
misstatement before a Session Court must be sent for trial 
to a Magistrate who cannot award more than two years' im- 
prisonment, while if he makes a misstatement, however 
unimportant, before a Magistrate, he renders himself liable 
to a sentence of seven years. 

Leith in reply. 

Wbst, J. (in delivering the judgment of the Court said) : — 
On consideration, we have arrived at the conclusion that 
this is a '* session case/' Section 435 of the Code of Criminal 
Procedure of 1861 as amended by Act VIII. of 1869 gave 
power to the Court of Session to order the commitment of 
an accused person discharged by the Magistrate in case of 
an offence triable exclusively by that Court or by that Court 
and the District Magistrate ; and there is nothing in the 
present Code of Procedure to indicate an intention to limit 
the authority of the Court of Session within narrower 
bounds. The latter part of Section 296 provides " that in 
session cases, if a Court of Session or Magistrate of the Dis- 
trict considers that a complaint hasbeenimproperly dismissed 
or that an accused person has been improperly discharged 
by a Subordinate Court, such Court or Magistrate may 
direct the accused person to be committed for trial.'* The 
true construction of this, we think, is that a Court of Session 
may direct commitment in any case specified in Schedule IV. 
to the Code as triable by that Court, although there may also 
be a specification of the offence as triable by a Magistrate. 
In order that a case may be a session case within the 
meaning of Section 4 of the Code, it is not necessary that it 
should be triable exclusively by a Court of Session. 

Considering this case, therefore, to be a session case, we 
must hold that the Court of Session^ no doubt, had power to 
order the committal of it under Section 296. 

The next question is a more difficult one. It is whether 
the offence of giving false evidence having been committed 
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by the accused in contempt of the authority of the Court of 1374. 
Session, the Assistant Session Judge, who is only a branch of ^^ 
that Court, has jurisdiction to try it. Section 473 of the *• 

Lnminal I'roceaure Code says that, with certain exceptions, 
no Court shall try any person for an offence committed in 
contempt of its own authority. The intention of the Legis- 
lature in this language may be the more easily perhaps 
gathered if we consider the definition of the phrase ^' Criminal 
Court '^ in Section 4. It is there enacted that "'Criminal 
Court' means and includes every Judge or Magistrate, or body 
of Judges or Magistrates inquiring into, or trying any criminal 
case, or engaged in any judicial proceeding/' This definition 
is a personal one ; a change of the Judge involves a change 
of the Court. Reading Section 473 by the light of Section 
4 thus construed, we thnik the intention of the Legislature 
was to ensure that no Judge, who had formed any (even a 
provisional) opinion upon a case, should be the one to try it. 
The Assistant Judge is thus, for the purposes of Section 473, 
and according to the view of the Legislature, a different Court. 
This construction is not inconsistent with Sections 17 or 18 of 
the Code which provide for the appointment of Joint and 
Assistant Session Judges. In one sense, no doubt, the 
Session Judge, the Joint Judge, and the Assistant Judge 
may be regarded as one Court of Session ; but for the pur- 
poses of Section 473, we hold them to be separate. This con- 
struction, where it applies, removes the anomaly that a person 
who makes an unimportant false statement before an inferior 
tribunal is liable to be imprisoned for seven years on trial by 
a Court of Session, whereas one who falsely makes a grave 
misstatement before a Court of Session must be sent to a 
Magistrate and cannot be punished with more than two years' 
imprisonment. 

We must, therefore, reject the petition of the accused 
Guldbd^s. 
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[Appellate Criminal Jurisdiction.] 
March'is. In re Na'ea'yan M. Pendshe'. 

Bight of Counsel to conduct prosecution — Crim. Proe. Code^ Sees, 59^ 60, 235, 
251, and 062— High Court Rule No. 7, Ch. XL, at page 71 ofih£, Rule Booh, 

Whether or not a private complainant is permitted, under Section 59 of the 
Code of Criminal Procedure, to conduct a case as prosecutor, he may instruct 
counsel who shall be entitled to appear, under No. 7, Chap. XL of the 
High Court Rules, and the Public Prosecutor may, thereupon, avail himself of 
the counsel's services under Section 60. 

The effect of Section 235 of the Code, read with Sections 59 and 60, is to make 
every case tried by the Court of Session a case falling within the provisions of 
Section 60, that is to say, the Public Prosecutor may always avail himself of 
the services of counsel retained by a private individual, and in so doing he 
does not deprive himself of the management of the case. 

Where the assistance of counsel has once been accepted, thai assistance 
is not excluded at the stages of the trial (sunmiing-up by the Prosecutor and 
his reply) to which Sections 251 and 252 apply, 

rpHIS was an application by a complainant in a criminal 
-*- trial pending before De H. Larpent, Session Judge o£ 
Pun^. 

The applicant charged one Ndr^yan Jaganndth Bhid^ with 
haying made a false statement in a judicial proceeding, and 
instructed Mr. Leith, Barrister-at-Law, to conduct the case on 
his behalf. The Session Judge, under the circumstances 
alluded to in the following judgment, having decKned to hear 
counsel who was not authorized by the Magistrate of the 
District, an application was made to the High Court. 

It was heard by West and Na'na'bhaI Harida s, JJ. 

Leiih (with him Ohanasham Nilkanth) appeared for the 
petitioner. 

The judgment of the Court was delivered by 

' West., J. ; — It appears to us that Section 59 of the Code of 
Criminal Procedure is intended to lay down a general rule 
applicable to all those cases in which more specific rules are 
not provided. Section 60 applies to the case when aPublicPro- 
secutorhasbeenretained. Under that section,if aprivate person 
instructs counsel or pleader, he can only appear subject to 
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the specific provisions which reserve to the Public Prosecutor 1874, 
the management of the case, and prescribe that the counsel -k^j^'I^.-yvs M 
or pleader is to act under his directions. Whether a private Pendshe'. 
complainant is permitted or not, under Section 69, to conduct 
the prosecution, he may instruct counsel through a pleader 
under the High Court Rule, Chapter XL, Section 7, at page 71 
of the Rule Book ; and thereupon the Public Prosecutor may 
avail himself of tiie counsel's services under Section 60. 

Section 235 provides that in every trial before a Court of 
Session the prosecution shall be conducted by the Public 
Prosecutor, Government Pleader, or by some officer specially 
empowered by the Ma^strate of the District. The effect 
of this enactment is to make every case tried by the Qourt of 
Session a case falling within the provisions of Section 60. 
The Public Prosecutor may avail himself of the assistance of 
counsel retained by a private individual. In so availing 
himself of the counsers services, the Public Prosecutor by no 
means deprives himself of the management of the case. 
The two together may work in harmony ; if they do not, 
the counsel may retire, or the Prosecutor may claim to keep 
the further conduct of the case solely to himself. 

A verbal difficulty arises from the wording of Section 251. 
*^The Prosecutor,^' it is there directed, is to sum up his case. 
And in the next section, " the officer conducting the prose- 
cution is entitled to a reply.'' In neither of these sections, 
however, we think, is the assistance of counsel meant to be 
excluded. Where the assistance of counsel has once been 
accepted that assistance is not excluded at the important 
stages of the trial to which Sections 251 and 252 apply. 

In the case before us, there appears to have been some 
misapprehension on the part of the Session Judge in regard 
to the proper scope of Section 235. If the Session Judge 
means that the Public Prosecutor could not delegate in toto 
the management of the case to the complainant's counsel, he 
would be correct; but if he means that the former could 
not even delegate the powers of conducting the prosecution 
to the latter to any extent, he would be wrong. The law 
14 Ac 
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1874. allows sucli delegation. The Public Plx)8ecutor may properly 
Na'ra'yen M. dele&rate the conduct of the case so far as to take the aid of 

PJCND3HE . ® 

an advocate exercising his proper function^ providedhe retains 
general management to himself. 

There seems to have been another misapprehension on the 
part of the Session Judge caused by the Public Prosecutor* 
He says in the early part of his report that the Public Pro- 
Becutor said he did not instruct Mr. Leith. In the postscript 
he says that the Public Prosecutor informed him that in 
signing Mr. Leith's brief he considered that he was handing 
over to him the prosecution of the case. It is to be regretted 
that this misapprehension was not cleared up at an earlier 
stage^ for it is in consequence of that he refused to hear the 
counsel. Section 59 has no decisive bearing on the matter. 
It was competent to the complainant to engage Mr. Leith as 
counsel, and for the Public Prosecutor to avail himself of his 
services. 

We direct that Mr. Leith, or any other counsel or pleader 
for the complainant, be allowed to appear and examine the 
prosecutor's witnesses-in-chief, or re-examine them, and also 
to cross-examine the witnesses for the defence. 



[Appellate Civil Jurisdiction.] 

Special Appeal No. 349 of 1873» 

June 9. Ima^m Sa'heb and others Appellants. 

Ka'sim Sa'heb Respotident. 

Muhammadan Law— Suit by a legal sharer-— Suit by residuaries. 

A suit by a Mahammadan widow (legal sharer) against her sons (residuaries) 
for her share of the property left by her deceased husband, is no bar to a suit 
being brought by some of the sons against the others for th^ shares . 

niHIS was a special appeal from the decision of N. Daniell, 
. "^ Acting Judge of the district of North Kanara^ reversing 
the decree of the Subordinate Judge of Karwar. 
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One Shekh Sfiheb died, leaving a widow, four sons, the 1874. 
present litigants, and three daughters. Kasim SAheb, who Ima'm^Sa'hkb 
was in possession of his property, was sued 6rst by the Ka'sim 
daughters, some of whom obtained a decree and recovered 
their shai«. He was next sued by his mother^ and while tho 
suit was pending, his three brothers brought the present 
suit for their shares. The Subordinate Judge awarded the 
principal part of the claim, but the District Judge rejected 
it in tatOy on the ground that the sons could not divide, or 
even put forward any existing right to parental property as. 
residuaries, until the claim of the mother, a legal sharer, wa& 
first satisfied. 

The special appeal was heard l^ Wbst and Larpbnt, JJ.. 

Shdmrdv Vithal for the appellants : — The distinction be- 
tween sharers and residuaries has no reference whatever to 
the time of bringing a suit. It is not necessary that the suit 
of the latter should be postponed till the claims of the former 
are satisfied. The distinction has reference only to his pro- 
portions which each class is entitled to receive: Macn., para 8. 

Dhi/rajldl Mathurddds, 6 overnment Pleader, for the re- 
spondent. 

Per Curiam : — -The District Judge has found in this case 
that no cause of action had accrued to the plaintiffs (brothers 
of the defendant), because the widow of their father had filed 
a suit, against the jdaintiffis and defendant both, fof her share 
of her hushand'^a property. The plaintiffs sued on an agree- 
ment of partition, but whether they based their claim on this 
or on their mere right of inheritance, the fact that their 
father^s widow had instituted a suit for her share could not 
be a good reason for excluding them from enjoyment of their 
shares of the common property. If it were a reason, then by 
prolonging the litigation with his father's widow, the defend- 
ant might keep the plaintiffs out of their shares for an in- 
definite period.. For any claim that ma.y be estabUshed by 
the widow^ they will be answerable in common with the 
defendant. Subject to that, they are entitled to a propor- 
tional enjoyment. The defendant, by keeping them out of 
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1^74, it, has done them a wrong (assuming that they can prove* 
f;, what they affirm), and this wrong constitutes a cause of action r. 

a^'HKB ^®^ therefore, reverse the District Judge's decree, and re- 
mand the cause for retrial and a new decree. In such re- 
trial, it will be expedient, if possible, that advertence should" 
be had to the rights which the widow may meanwhile have 
established in her suit against the parties to this cause, or 
that the requisite steps should be taken for enabling the 
Court to pronounce at the same time upon the conflicting^ 
claims of the several parties, setting up an interest in the 
property to be administered. Costs ta foUow the final 
decision. 



June 15. 



[Appellate Civil Jukisdiction.]' 

Special Appeal No, 515 of 1873. 

Krishnaea'v Ra^mchandra ^jida>nother.,.Aj^llants. 
Ma'na'ji bin Saya'ji and another Hespondents. 



Jurisdiction — SmaU Cause Court — Act XL of 1865, Sec. 6, Exception 
Special Appeal — Suit for arrears of rent — Regulation XVIL of 1827, Section 
31, Clause 3 — Payment by a lessee to one of several joint lessors — Pleading, 

The expression ** or former year'^'in Eegulation XVII. of 1827, Section 
31, Claiise 3, does not mean the year immediately preceding the current 
year, but any previous year, and a suit for rent could have been brought 
before a Revenue Ofi&cer, when Act XI. of 1865 was passed, and not before 
the Small Cause Courts constituted by that Act. A special appeal lay in a 
Buit of this nature. 

Payment of rent by the lessee to one of several joint lessors, and at his 
request, discharges the debt as to all ; as also payment made at his request 
to one of several joint creditors. Where one of several joint-creditors, who 
has no rights separate from those of the others, refuses to join in the suit 
as plaintiff, and there is no averment of collusion on his part with the de- 
fendant, he cannot rightly be joined as a defendant. 

^HIS was a special appeal from the decision of R. F. Mac- 
tier. District Judge of Satara, affirming the decree of 
the First Class Subordinate Judge, Kjrishnar&v Vithal Vin- 
churkar. 
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This suit was brought by Kiishnardv R&mchandra and his 1874. 
brother Viniyak, to recover the rent of some huran-lsjid Ra^chandra 
(grass-land) for the year 1868-69. The suit was based on a j£^/j^/ji 3^^ 
kabuldyat (rent-note) which the defendant Manaji had passed, Saya'ji. 
jointly, to the two plaintiffs and Sakhdrdm Khanderd,v (de- 
fendant No. 2), under date the 18th June 1868. The plaint 
was filed on the 3rd April 1871, and stated that the whole 
rent was Rs. 40, of which the plaintif& claimed two-thirds on 
account of their two shares, and that as Sakhdrdm refused 
to join as co-plaintiff, the plaintiffs made him a co-defendant* 
But no relief was asked by the plaintiffs as against Sakh^ram. 
Mdn&ji answered that nothing was due to the plaintiffs on 
account of rent, as he had already paid it off, viz., Rs. 25-10, 
to Government on account of the chavthdi tax, at the request 
of Sakh^rdm (defendant No. 2), and the balance to Sakhd- 
ram himself. Sakhardm, in his defence, admitted the pay- 
ments which Mdndji alleged he had made. Both the lower 
courts, viz., the Subordinate Judge's Court and the District 
Court of Satara, held as proved the payments alleged to have 
been made by Mdndji, and threw out the plaintiffs' claim as 
unsustainable against the defendant Mandji. The plaintiffs 
preferred a special appeal, which came on for hearing on the 
9ih June 1874, before West and Labpbnt, JJ., when 

Vishnu Ghanashdm, on behalf of the respondents Mdnaji 
and Sakhd.rdm, took a preliminary objection that, under Act 
XXIII. of 186^, Section 27, no special appeal lay in the 
case, as it was a Small Cause Court suit. The action was 
one for rent, cognisable by a Court of Small Causes, under 
Act XI. of 1865, Section 6, unless it came within Excep- 
tion 4 to that section. The suits for rent, excluded from 
the jurisdiction of Small Cause Courts, were those which 
might be brought before a Revenue Officer, as provided in 
Exception 4 to Section 6 of that Act. Now, the only suits 
or rent, cognisable by a Revenue Court, were suits for the 
current or former year, under Regulation XVII. of 1827, 
Section 31. The present suit, having been filed on the 3rd 
April 1871, and seeking to recover rent due for 1868-69, 
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^ 15Z*! was- not,, and could not be said to be. a suit for rent either of 

KBrSHNARA'V 

Ba'mchandra the current or the lormeu year. [West, J. : — " Former 
Ma'ka'ji bin ^^^ ^' ^^^^ ^^* mean imnatediately pi-eceding year, as Appears 
Saya'ji, clear from Section 27 of tibe Begulation^ where the expres- 
sion '^ former years" is used.] The words ^'former year " in 
Section 31, used as they 8a« in connectioH' with the words 
" current year/' suggest the interpretation that ^' former '* 
there means immediately preceding yew. Undfer these 
circumstances^ the High Court could m>t hear tibe present 
special appeal. 

£A^imima^fclfa?igre8ft^forthe appellants^refiBrred to Rcbm-- 
chandra Raghimdth v. Abdji hm Rdstyd (a), and contended, 
that a suit for the rent of land was not cognisable by a Small 
Cause Court, and that,, consequently, the present special 
appeal lay to the High Court, 

The preliminary objection having been- overruled by the 
Court for reasons stated in their judgment, the appeal was 
argued on the merits on the 15th June 1874 before the same 
Bench. 

Bhairavndth Mangesh, for the appellants : — The plaintiffs 
and defendant Sakharam are admittedly members of a joint 
Hindu family, and therefore Man^ji was not justified in pay- 
ing the rent ta Sakhardm alone, unless he could prove Sak- 
h&rdm to be the manager of the family :. Sdngdppd bin 
Chanhasdppd V. Sdhebdnnd bin Kengedajppd (6),. Doorga 
Chum Surma v. Jampa Dassee (c). Payment of part of the 
rent to Government was made without any demand on the- 
part of Goveri^ment, and, therefore, would not bind the- 
plaintiffs. 

Vishnu Ghanashdm (with him Shdmrdv Vithat) contra : — 
Thecasein 7Bom. H. C. Rep. 141 does not apply, because the 
parties in the present case, as would appear from the plead- 
ings and issues, did not proceed on the basis of the principle 
of the Hindu Law laid down in that case. The case before 

(a) 6 Bom. H. C. R. 12 A. C, J. (ft) 7 Bom, H. CR. 141 A. C. J. 

(c) 12 Beng. L R. 289. 
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the Court is simply the case of three joint lessors and one 1874. 
lessee. A plaintifE must be restricted to the case set up in Krishnarav 
the plaint and pleadings {d). A portion of the rent was paid v. 

to Government at the request of Sakh&ram, one of the joint Saya'ji, 
lessors, as admitted by him in his written statement, and 
not denied by the plaintiffs. Payment in satisfaction made 
to one of several joint creditors, discharges the debt against 
•all : Leake on Contracts 486, Hvsland v. Davis (e), Brcmdon 
Y. Scott (J). So, accord and satisfaction made with, and ac- 
cepted by^ one of several joint creditors, discharges the debtor 
as against all ^ Leake on Contracts, 470. 

The judgment of the Court was delivered by 

West, J. :— It was pressed on us that as this was a suit 
to recover rent, it was, through the effect of Act XL of 1865, 
Section 6, clause 4, and Bombay Regulation XVII, of 1827, 
Section 31, a case cognisable by a Small Cause Court, and 
one, therefore, in which no special appeal would lie. This 
depends on whether, when Act XI. of 1865 was passed, the 
suit for rent could have been brought before a Revenue Offi- 
cer. It was said that by Section 36 of the Regulation, the 
Collector could entertain a suit for rent only for the " cur- 
rent" or " former," i.e., the immediately preceding year, and 
as this suit was one for rent three years in arrears, the Col- 
lector could not have jurisdiction, and the Small Cause Court 
would. But this construction of the word ^^ former'^ as equi- 
valent to "immediately preceding," is not one which the ordi- 
nary use of the term necessitates, and although the whole ex- 
pression, " disputes regarding the rent of the current or 
former year," may at first sight suggest that " former'' pro- . 
bably means " the year before," yet a comparison of Section 
27 shows that the intention of the Legislature was not thus 
limited. By that section a superior holder is debarred from 
recovering arrears of rent due for former years otherwise than 
by a suit instituted before the Collector, according to the 
provisions of Chapter VIIL, of which Section 31 is the first 

(d) S. A. 179 of 1873, decided by Mblvill and West, JJ., 12th Aug. 1873. 

(e) 20 L. J. C. P. 118. if) 26 L. J. Q, B. 163. 
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1374, section. If it had been intended that there should be no re- 
Ra'mchandka ^6^y for rent for more than one year in arrears, this would 

- , , ^; have been plainly said. It is not said, and as for rent in arrears 

Ma na'ji bin r j » 

Saya'ji. for former years, generally, the superior holder is directed 
to the Collector's Court. Section 31 must be construed 
so as to make this direction effective, and the more so as this 
involves no violation of its grammatical interpretation. As 
the suit then could have been brought before the Collector, 
it was not a small cause cognisable, in 1865, by the Small 
Cause Courts constituted by Act XI. of that year, and a 
special appeal is not excluded. The two plaintiffs in this case 
and the defendant Sakh&ram joined in a lease to the defen- 
dant Mdnaji. M&naji, at Sakhardm's request, paid a portion 
of the sum due as rent to Government for " chavthdi, " and 
the rest he paid to Sakhdrdm himself. The payment to ofie 
of several joint creditors, and at his request, discharges the 
debt as to all. This is the rule of English law, as shown by 
the cases cited, and also of the Roman law. It has been 
argued that the case of Sangdppd v. Sahehdnnd is an autho- 
rity for the claim now set up, but in the present case the three 
lessors, whatever their relations imter «e, were, as regards the 
defendant Mandji, joint lessors and jointly bound by a pay- 
ment to any one of their number. The case at 12 Beng. L. 
R. 289 was one based on a refusal to pay shares of rent re- 
maining unpaid, after the right of several recipients to aliquot 
portions had been recognised. In such a case payment of the 

a 

whole amount due to one of the co-creditors (who cannot then 
properly be called joint creditors) does not discharge the 
debtor as against the others ; but the debtors in the Bengal 
case had, in fact, paid only their own shares to the co-sharers, 
made defendants along with him. The suit proceeded on the 
alleged collusion. Here the whole amount due by M4naji 
has been paid to Sakh&rdm, and the suit is not grounded on 
any alleged fraud in attempting to keep the plaintiffs out of 
the money due to them. There is nothing to remove the case 
from the ordinary category of money due to joint creditors 
and paid to ono of their number. As to Sakh&r&m nothing 
was claimed rom him. He was made a defendant, because 
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lie would not be plaintiff. If the plaintiffs had separate ^^*^^- 
rights, this was superfluous. If they had no rights separate Ra'mch^nd ra 
from his, it could not cure the defects of the case, as they did j^j^/^^'/jj ^uj 
not base their suit on an averment of collusion. SakhdrSm Saya ji. 
was a necessary party as plaintiff. We confirm the decree of 
the District Court with costs. 



i' / X'^ 



[Appellate Civil Jurisdiction.] 

Miscellaneous Special Appeal No, 18 of 1873. 

GoviND Lakshuman Appellant. 

Na'ea'yan Moeeshvar Respovdent 

LiimtaZwn Act IX. of 1871, Sec. /., Clause (a) — AppliccUianfor execution of 
adecreer—SuU—Actl. of IS6S, Section ^— Act XIV. of 1869, Section ^Q— 
*' Proceeding J"* 

The Limitation Act IX. of 1871 comes into operation from 1st July 1871 
vith respect to appeals and applications, and is not controlled by the Greneral 
Clauses Act I. of 1868, Section 6. 

An application for execution of a decree being made on the 27th Septem- 
ber 1871, Hdd not to be a suit within the meaning of Section I., clause (a) of 
Act IX. of 1871, and, therefore, barred under Schedule II., No, 167 of that 
Act, as haying been made more than three years after the date of the last 
preceding application. 

The application of the 27th September 1871 cannot be regarded as a mere 
continuation of a proceeding pending, viz., of the last preceding applica- 
tion of the 7th January 1868, within the meaning of Act I. of 1868, Section 
6, at the time when the new Limitation Act came into operation, though 
the order on the latter application having been made on the Slst March 
1870, would possibly have been a sufficient proceeding within the 26th sec- 
tion of Act XIV. of 1859, to constitute a fresh terminus, whence time might 
run under that Act. 

^HIS was a miscellaneous special appeal from the order of 
• W. H. Crowe, Acting Assistant Judge of Tanna, revers- 
ing the order of Mangeshrdv Balvant, Subordinate Judge at 
Pen. The facts of the case are as follows : — 

N4r5yan Moreshvar obtained a money decree in the Mun- 
siff B Court at Pen against Govind Lakshuman and two others 
on the 28th June 1864, In execution of tha-t decree, Nfir£- 

15 HC 



June 18. 
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^^^^- - yan, on the 7th January 1868, applied to the Court for thp 
Lakshuman attachment and levy of certain money in the hands of the 
Na'ra'yan Mimlatd^r of Pen, belonging to the judgment-debtors. On 
MoBBSHVAR the representation of the M^mlatddr that the money was not 
available, the Court, on the 31st March 1870, disposed of the 
application as struck off from the file. On the 27th Septem- 
ber 1871, Nardyan again applied for the execution of his 
decree. The Subordinate Judge, Mr. Mangeshrav Balrant^ 
rejected the application as barred by the new Limitation Act 
IX. of 1871, inasmuch as it had not been made within three 
years from the date of the last previous application, as re- 
quired by Schedule II., Article 167. In appeal, Mr. Crowe 
reversed that order, and granted execution. His reasons are 
contained in the following extract from his judgment given 
in another similar case : — 

" The issue for decision is, whether an application for the 
execution of a decree properly comes under the denomination 
of the word ^ suit' so as to render tte provisions of Act IX, 
of 1871, Section I., clause (a) applicable to it. 

" I find that applications for execution of decrees do come 
within the denomination of the word * suit, * and that the pro- 
visions of the law mentioned above do apply to them. 

'^ Act IX. of 1871 (the Indian Limitation Act) makes cer- 
tain provisions for the limitation of suits, appeals, &c. By , 
Section 1, clause (a), nothing contained in sections 2nd and 
3rd of the Act, or in parts 2nd and 3rd of the Act, applies to 
suits instituted before the first day of April 1871. 

" Section 2 repeals Act XIV. of 1859, in so far as it ap- . 
plies to the limitation of suits, and by Section 20 of that Act 
'^ no process of execution shall issue unless some proceeding 
shall have been taken to enforce such judgment, decree, or 
order, or to keep the same in force within three years next 
preceding the application for such execution. 

" Whereas by this old law any proceeding of the kind de- 
scribed above was suflScient to keep alive the claim for three 



BOMBAY HIGH COURT REPORTS. 113 

1874. 



years by the present law, there must be an application for _ 
execution every three years to keep the right aUve (Schedule Lakshuman 
II., No. 167), so that although proceedings were pending na^ra'tan 
upon one application, the application itself must be renewed MpftBSHVAB. 
within three years, 

*' Now No. 167 in the second schedule of the new Act is 
classed in the third division^ i. e., that relating to applications, 
and not in the first division, which relates to suits. Ap^ 
parently, therefore, the Legislature treated such applications 
as distinct from suits, but I do not think that such an inter- 
pretation would be consistent. The plaintiff, who has merely 
got an empty decree, cannot be said to have obtained the re- 
lief he sought. He is still a suitor until he has obtained pro- 
cess of execution, and up to that time he will prosecute his • 
suit. The substantial relief is what he. wants, not the nomi- 
nal decree in his favour. His application for execution is 
partly his suit — the final step — and, therefore, I am of opinion 
that such applications are govemedby Section 1, clause (a) of 
the new Limitation Act, and that they are not barred by the 
operation of that Act.'^ 

Govind Lakshuman, dissatisfied with the Assistant Judge's 
order, preferred a special appeal to the High Court, which was 
heard by Wbstropp, C.J., and- West, J.. 

VisliAiu Ohanashdmy on behalf of the appellant, contended 
that the Assistant Judge was ^wrong in holding an applica- 
tion for the execution of a decree to be a ^^ suit'^ within the 
meaning of Section I, clause (a) of Act IX, of 1871. Such a 
construction is opposed to the preamble and Section. 4 of the 
Act. They refer to suits, appeals, and applications as dis- 
tinct from each other. Part II. is headed " Limitation of 
Suits, Appeals, and Applications,^* which shows that an ap- 
plication is not a suit. The exception in the first section is 
perfectly explicit, and excludes from the operation of- the new 
Limitation Act only suits general and special, the former 
until the 1st April 1873. Moreover, the Act provides limi- 
tation for suits and applications under different divisions, of 
which the first refers to suits and the third to applications. 
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— l??i: [ Westropp, C.J., referred to Nando Cooinar Mukerji v. 

Lakshuman Issur Chunder Bhuttacharji {a).] 

V. 

M^RESHVAK Oanpatrdv BhdsJcar, for the respondeiit, referred to the 
word '^ execution^^ in Wharton^s Law Lexicon, p. 342, and 
argued that execution of a decree was the last stage of a 
suit, and that, therefore, an application for such execution 
was part of a suit. The Subordinate Court had no power to 
strike off the respondent's application of the 7th January 
1868, in the way it did on the 30th March 1870: QhoAir Mohan 
Bamdhopddhyd v. Tdrdchand Bandhopddhyd (b). Hjs pre- 
sent application of the 27th September 1871, therefore, must 

m 

be regarded as a continuation of the previous one, which 
was only disposed of to clear the Court's file at the end of the 
oflEicial year. The execution proceedings consequently having 
* commenced before the new Limitation Act came into force, 

were not affected by that Act, under the General Clauses Act 
I. of 1868, Section 6. 

The following decision of the Court was given by 

Westropp, C.J. : — The Assistant Judge has held that the 
application for execution of the decree of the 28th June 1864, 
' being made in a suit instituted before the 1st April 1873, 
comes within the exception contained in Section 1, clause (a) 
of the Indian Limitation Act IX. of 1871, and, therefore, that 
the question whether this application for execution is in time, 
must be decided by Act XIV. of 1 859, Section 20, and not by 
^ the Indian Limitation Act of 1 871 ; and the learned pleader 

* for the respondent seeks to support the Assistant Judge's 
decision by the 6th section of the General Clauses Act I. of 
1868. We, however, think that this application does not fall 
within the term " suits^^ used in the exception, contained in 
Section 1, clause (a) of the Indian Limitation Act of 1871. 
The 4th section of that Act too clearly makes the distinction 
between suits instituted, and appeals presented, and appEee^ 
tions made, to admit of our holding an applicati(^* 

{a) 12Beng. L. B.9 
(6) 3B9Bg.L.lL 
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cution to be, within the meaning of the Act, part of a suit ^i^^ 

The same distinction is equally preserved in the second Lakshttmait 
schedule of the Act, the first division of which schedule is na'ba'yait 
appropriated to suits, the second to appeals, and the third to Moreshvab. 
applications ; in which last mentioned division, the Legisla- 
ture expressly deals with applications for the enforcement of 
decrees or orders. The same view as that which we have 
taken of the construction of the term " suits^^ in the excep- 
tion, has been acted upon by L. Jackson and Mitter, J J., in 
Nando Cocmmr Mukerji v. Issur Chunder Bhuttackarji. The 
provision in the 1st section that the Act (which received the 
Governor General^s assent on the 24th March 1871) should 
come into force on the 1st day of July 1871, would be com- 
pletely nullified by holding that the exception of suits insti- 
tuted before the 1st day of April 1873 included appeals pre- 
sented and applications made before that day, inasmuch as 
such a ruling would leave nothing upon which the Act could 
operate during the period from the 1st of July 1871 to the 
1st day of April 1873. We think that the intention of the 
Legislature, as manifested in the Act itself, is clear that it 
should operate from the 1st of July of 1871 upon appeals and 
applications, and that being so, we cannot hold it to be con- 
trolled in that particular respect by Section 6 of the General 
Clauses Act of 1868. And we further are of opinion that 
the present application cannot be regarded as a mere con- 
tinuation of a proceeding pending, within the meaning of 
that section, at the time at which the Indian Limitation Act 
of 1871, which repealed the Act of 1859, came into operation. 
The last previous application for execution of the decree in 
this case was made on the 7th January 1868, and an order 
for execution was made upon it on the same day. No money 
was realized under that order, and the Subordinate Judge, 
having received a communication from the Mamlatdar to the 
eiFect that no money was then available for levy under the 
ezeontion^made an order, on the 31st March 1 870, to the efEect 
lil» mplication was disposed of. Against that order the 
Ltor has not made an appeal, and the time 
ig has long since elapsed. Possibly that order, 
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1?Z1 being within three years of the date of the present applica- 

Lakshuman tion (27th September 1871), would have been a sufficient pro- 
Na'iu'yan ceeding within the 20th section of Act XIV. of 1859, to con- 
MoBBSHVAK. stitute a fresh terminus, whence time might run under that 
Act : Mdhdrdjdh Dheerdj Mahtdb Chund v. Bulrdmsing (c). 
But the Indian Limitation Act of 1871, Schedule 11., No. 167, 
is more strict ; the three years are to run, not from the date 
of the last " proceeding " taken to enforce the judgment, de- 
cree, or order, but from the date of applying to the Court to 
enforce, or keep in force the decree or order. It is impos- 
sible to treat the order of the 31st March 1870 (by which 
the application of the 7th January 1868 was in substance 
struck ofE the file, as completely disposed of,) as an applica- 
tion to enforce the decree. So far as the Subordinate Judge 
could comply with the application of the 7th January 1868, 
he had complied with it on the day on which it was made. 
The process of execution, then granted, proved to be abortive, 
and the order of the 31st March 1870 was the consequence. 
Four months' time was allowed for the execution of the 7th 
January 1868, and had expired long before the 31st March 
1870. 

The arguments of the learned Assistant Judge, contained 
in his judgment in another case to which he refei's, seeming 
to us to be rather reasoning against the policy of the Indian 
Limitation Act of 1871, than founded upon its construction 
and language, we must reverse his order and restore that of 
the Subordinate Judge. But we direct that each party 
should bear his own costs of the application and of bath 
appeals. 

Note. —This case was cited, and foUowed in MisceU^eons Special Appeal 
No. lof 1874 (BdUcrishna v. Ganesh), decided by Westropp, C.J., and Ejih- 
BALL, J., on the 30th Jnly 1874. The following is the judgment : — 

Westropp, C. J. : — ^The Assistant Judge has erroneously applied Act 
XIV. of 1859 to this case, in which the application under present considera- 
tion was made on the 18th July 1872. As regards appeals and applications, 
as distinguished from suits, the new Limitation Act, IX. of 1871, came into 
force npon the lat of July 1871 (see Oovindrdv v, Ndrdyan, Misc : Special 

(c) 13 Moore I. A. 479. 
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Appeal 18 of 1873, decided on the IStJi Jtine 1874, and Kdndo Coomdr 1874. 
Mitkerji v. Ismr Chwnder Bhuttacharji, 12 Beng. L. R. 9 Appendix). The Govind 
exception of suits in Section I., CI. A, does not include an application, such «;, 

as the present. The tiine runs under that Act in the case of decrees or ^A ra yaw 
orders "from the date of applying to the Court to enforce or keep in force 
the decree or order'* — Schedule II., Division III., pi. 167. There was an 
application for enforcement of the decree in 1870, which was dismissed on 
the 25th February 1871 on the ground of the non-payment of hhaMd. 
Were it necessary to go into the bona fides of that application as a means 
of enforcing the decree, sufficient appears in evidence to show that it was 
bond Me J for the defendant's Vakil, before the Subordinate Judge, admitted 
that his client, on the 23rd February 1871, satisfied the plaintiff to the 
extent of Es. 36-0-4, part of the moneys awarded to him by the decree in 
1864, but even an application for the mere purpose of keeping the decree in 
force, as distinguished from enforcing it, would be sufficient uuder the Act 
of 1871. We must reverse the order of the Assistant Judge with costs, and 
direct him to hear the application on the merits, if any, as we are of opi- 
nion that the application is not barred by limitation. 







[Appellate Criminal Jurisdiction.] 

The Government of Bombay Appellants. June 25. 

In the matter of Reg. v. Dora'bji Ba'la'bha'i and 

others. 

The Code of Criminal Procedure, Sees. 272 and 297— Act XI. of 1874, 

Sec> 23 — Appeal by Oovernvment — Limitation, 

Under Section 272 of the Code of Criminal Procedure, as amended by Sec- 
tion 23 of Act XI. of 1874, an appeal against an acquittal presented by the 
Grovemment six months after the date of the judgment complained of, is 
barred by lapse of time, even though the six months expired on the d|ky the 
amending Act became law. 

The amended Section 272 should be read by itself, and. not as a clause of 
the ordinary Statute of Limitations. 

The Court wiU not, under Section 297 of the Code of ^Criminal Proce- 
dure, interfere with an acquittal. 

nPHIS was an appeal by the Grovemment of Bombay, under 

Section 272 of the Code of Criminal Procedure, against 

an order of acquittal passed on Dordbji B^ldbh^i and others, 

who were tried for murder by W. M. P. Coghlan, Sessions 

Judge of Tanna. 




Keg. 

V. 
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1874. The appeal was heard by West and Labpent, JJ. 

Scohle, Advocate General (with him Dhirajldl Mathurd- 
Dora'bji j^^g Government Pleader.) for the Government. 

The facts fully appear from the following judgment : — 

Per Curiam :— The Court of Session in this case found, at 
the close of the case for the prosecution in a trial for murder, 
that there were no grounds for proceeding, and acquitted the 
accused. 

This occurred on the 6th November 1873. It afterwards 
appeared that the principal witness for the prosecution, one 
Hormasji, who had been admitted as an approver on a condi- 
tional pardon, had given false evidence. For this he was tried 
and punished in February 1874. 

The Advocate General, on behalf of the Government, now 
desires to present an appeal under Section 272 of the Code 
of Criminal Procedure against the acquittal of the accused in 
the trial for murder. The confession of Hormasji, he urges, 
makes it clear that his statement made before the Magis- 
trate, not the one made before the Court of Session, was the 
true one, and that reference being made to thQ former, the 
prisoners ought to have been convicted. He asks that anew 
trial may be ordered. 

The present appeal was filed on the 5th June 1874. On 
the 5th May an Amending Act (XI. of 1 874) became law, by 
which Section 272 of the Code of Criminal Procedure is modi- 
fied. It is now prescribed that no appeal under that enact- 
ment shall be presented more than six months after the date 
of the judgment complained of. The six months in this 
case ended on the 5th May, the day on which the Amending 
Act became law ; and it has been argued that as there was 
no possibility of complying with the terms of the new enact- 
ment, after it had become law, so as to exclude the bar which 
it imposes, the appeal should now be entertained and dealt 
with. It has been further urged that the limitation of six 
months, being in jpari materia with the restrictions on ordi- 
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1874. 



nary criminal appeals^ should be read as part of the Limitation ^ 
Act, IX. of 1871, which imposes those restrictions, and as sub- Rbo. 
ject, theriBfore, to relaxation by the Court at its discretion dora'bji 
under the circumstances provided for by Section 5 of the Act. 
But an Act of limitation, being a law of procedure, governs 
all proceedings to which its terms are applicable from the 
moment of its enactment, except so far as its operation is 
expressly excluded or postponed. In the present instance 
the Legislature has imposed an absolute bar on our entertain- 
ing an appeal after six months from the date of the judg- 
ment, and where that is so, the only exception that can be 
allowed from the strict terms of the enactment, arises in such 
a case as that of Mayer v. Harding (ct), where, what it was 
necessary to do, could not be done on any day within the 
given time, owing to the Courtis being closed for the whole 
of the time. Here the Court was accessible for the six 
months, or for a few days short of the six months, and when 
the Legislature imposed the bar, it made no reservation, as 
it frequently ,d6es, of proceedings taken within a certain 
time after its enactment. Had the new law been intended 
to be read as a clause of the Limitation Act, this would have 
been plainly expressed. ' The sectioij, as it stood formerly, 
excluded the operation of the Limitation Act, so that the 
provisions of the latter must have been present to the mind 
of the Legislature in framing the amenSment; and in im- 
posing an absolute bar on appeals against acquittals, the Go- 
vernment may have been actuated by quite a different policy 
from that which led it to allow a certain discretion in the case 
of other appeals. In the case oi Sari v. Vishnu (b), the Court 
refused to regard a limitation, prescribed by Section 42 of 
Bombay Act VII. of 1867, as equivalent to an additional 
clause of the Limitation Act, and the present is a case in 
which a discretion is not to be assumed when it is not grant- 
ed in the clearest terms. 

It was suggested that ^ we might call for the case in the 
exercise of our powers of revision under Section 294 of the 
Code of Criminal Procedure, but we are of opinion that we 

{a) L. R. 2 Q. B. 410. (6) 10 Bom. H. C. Rep. 204. 

16 H C 
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1B74. could notj nnder Section 297, deal with tlie case as one of mm- 



* Rbo. pie discharge of the prisoners. With an acquittal the Court 
DoRABji ^1 ^^*> under that section, interfere, as was ruled in the case 
Ba'labha'i. of ji^g^ y^ PirkUn Jdmd, 2l8t May 1873. We must, there- 
fore, reject the application. 

Appeal rejected. 



[Appellate Cbiminal Jurisdiction.] 
CrimincU Reference No. 48 q/^ 1874. 
June 26. Req. V. Uttamchand Kapurchand and others. 



The Code of Crimmal Procedure^ Sec. 119 — The Indian Evidence Act, Sees. 91 

155; and 159 — Statements made to the PoUce. 

Section 119 of the Code of Criminal Procedure not making it obligatory 
upon a police officer to reduce to writing any statements made to him 
during an investigation, neither that section, nor Section 91 of the Indian 
Evidence Act, renders oral evidence of such statements inadmissible. If the 
statements be actually reduced to writing, the writing itself cannot be 
treated as part of the record or used as evidence, but may be used for the 
purpose of refreshing memory under Section 159 of the Evidence Act. Con- 
sequently, the person making the statements may properly be questioned 
about them ; and, with a view to impeach his credit, the police officer him* 
self, or any other person in whose hearing the statements were made, can 
be examined on the point under Section 155 of the Evidence Act. 

rriHIS was a reference by H. M. Birdwood, Acting Session 
-■- Judge at Suratj reporting, under Section 296 of the 
Code of Criminial Procedure, the proceedings of Jagjivandds 
Khushdld^Sj Magistrate, lat Class, in the case of the accused 
Uttamchand and others. 

The material facts of the case are as follows : — 

The accused were convicted of an ofiEence under Sec- 
tion 152 of the Indian Penal Code ; one of them was also 
convicted in addition under Sefction 323. With the excep- 
tion of Navalchand, whose conviction and sentence were 
reversed on appeal by the Court of Session, the other 
accused were sentenced to fines of a smaller amount than 
Rs. 50, and had, consequently, no right of appeal ; but they 



■■■ 
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I 
I 

complained to the Court of Session that the witnesses for the 1874. \ 



prosecution contradicted^ before the Magistrate^ statements Keo. 

which they had previously made to the police, and that they, Uttamchand 

the accused, were not allowed to prove these contradictions. Kapuechand, 

The Magistrate, being called upon to explain, stated that he 

objected to the cross-examination, because, under Section 1 19 

of the Code of Criminal Procedure, any statement made 

before the police, by a witness, could not be treated as part of 

a record or used as evidence in a criminal trial. The Session 

Judge was of opinion that the evidence refused was admissible 

to impeach the credit of the witnesses for the prosecution, 

and he, therefore, reported the case for the orders of the High 

Court. 

The reference was heard by Na'na'bha'i Haeida's and 
Larpbnt, JJ. 

The parties were not represented. 

The judgment of the Court was delivered by 

Na'na'bha'i Harida's, J. — The object of a trial in every case 
is to ascertain the truth in respect of the charge made. For 
this purpose it is necessary that the Court should be in a 
position to estimate, at its true worth, the evidence given by 
each witness, and nothing that is calculated to assist it in 
doing so ought to be excluded, unless, for reasons of public 
policy, the law expressly requires its exclusion. Bearing this 
in mind, let us see how the case stands here. 

It is complained in this case that the accused were not per- 
mitted to elicit from witnesses for the prosecution that they . 
or some of them had before made statements inconsistent 
with their evidence before the First Class Magistrate. This 
is admitted by the First Class Magistrate, whose reason for so 
refusing permission we shall presently consider. When it is 
intended to throw discredit upon the evidence of any witness 
for the prosecution, nothing is more common in practice than 
f br the counsel for the defence to prove, if it can be proved, 
that that witness has previously made statements inconsistent 
with his evidence at the trial. When this fact is satisfactorily 
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1874. established, the Court cannot but regard the evidence of such 



Rbo. witness with suspicion, and the fact is established by the 
UiTAMCHAND evidence of any one to whom such statements were made, or 
Kapurchand jjj ^hose presence and hearing they were made. But the 
First Class Magistrate is of opinion that if the statements are 
made to a policeman, who chooses, under Section 119 of the 
Code of Criminal Procedure, to reduce them to writing, they 
are, by that section, rendered inadmissible, and cannot be 
proved by the evidence of witnesses to whom or in whose 
hearing they were made. If the section were capable of no 
other construction than the one the Magistrate has put upon 
it, we should be bound to adopt that view, though thereby the 
criminal courts and counsel for the defence should be 
deprived of one of the modes of testing evidence adduced for 
the prosecution. But we are of opinion that the Magistrate 
has misunderstood the meaning of that section, which runs 
thus : — 

" An officer in charge of the police station, or other police 
officer making an investigation, may examine orally any per- 
son supposed to be acquainted with the facts and circum- 
stances of the case, and may reduce into writing any state- 
ment made by the person so examined. 

'^ Such person shall be bound to answer all questions re- 
lating to the case, put him by such officer, other than ques- 
tions criminating himself. 

" No statement so reduced into writing shall be signed by 
the person making it, nor shall it be treated as part of the 
record or used as evidence.^' 

The meaning of the section, so far as it has reference to 
the point we are now considering, is this. 

A police officer may examine any person acquainted with 
the facts of the case. 

He is not bound to reduce into writing any statement 
made by that person, though, if he wishes to do so, he may 
reduce it into writing. 
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If he does so, suoh written statement shall not be treated 1874. 



at the trial as part of the record or as evidence, which means Reg. 
that though it may be used by the police oflScer to aid him in uttamchand 
his investigation, it is not to be used by the prosecution as Kapukchand 
evidence to establish the accused^s guilt. 

To our minds it is clear, from the wording of the section 
itself, that when a person makes a statement to a police officer 
which is not ^' reduced into writing ^* by him, such statement 
is not inadmissible in evidence under this section, since it 
does not profess to provide for such a case. The police 
officer may, therefore, be questioned as to such statement by 
the counsel for the defence, as also any other person who 
may have heard it made. And it is equally clear that when 
it is "reduced into writing,'^ the section does not say that the 
police officer, or such other person, shall not be liable to be 
questioned as to it, or bound to state the truth when so ques- 
tioned, but that the " statement so reduced into writing'* 
(that is, the writing itself,) shall not be "used as evidence." 
Consequently, the police officer and such other person, if 
any, notwithstanding Section 119 of the Criminal Proce- 
dure Code, continue as liable to be questioned with regard 
to such statement as they were before its enactment, and 
may, under Section 159 of Act I. of 1872,, make use of such 
writing to refresh their memories, though the writing itself 
cannot be " used as evidence. '^ The rule which is laid down 
in Section 155 of that Act, that " the credit of a witness may 
be impeached '^ ******* 

'^ By proof of former statements inconsistent with any part 
of his evidence which is liable to be contradicted/' and which 
has always been the rule of evidence both in England and 
in India, is thus left untouched by the subsequent enact- 
ment. Section 119 of the Code of Criminal Procedure. This 
view of ours, though it might at first sight seem opposed to 
Section 91 of the Evidence Act,^ isTiot in reality so, as the 
statement made to the police officer is not a matter required 
by a law to be " reduced to the form of a document," so as, 
under that section, to exclude oral evidence thereof from the 
mouth of the police officer, or such other person. 
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1874. Such being oar view on this point, we are of opinion that 



Bk. the Magistrate was wrong in not permitting the accused to 
Uttahcuand show, by eliciting answers to that effect in cross-eiotmination, 
Kapubchand that the witnesses for the prosecution, or some of them, had 
previously made statements inconsistent with their evidence 
in Court. This was " a material error " on his part within 
the meaning of Section 297 of the Code of CriminalProcedure. 
We must, therefore, reverse the conviction, and send the 
case back, in order that he may pass a new judgment in the 
case, after allowing the accused to show, if they can, that 
any of the witnesses for the prosecution have made incon- 
sistent statements, and are, therefore, not worthy of belief, 
and after recalling for that purpose any of such witnesses 
as the accused may desire to recall under Section 218 of the 
Criminal Procedure Code, In any judgment he may pass 
after doing so, the Magistrate should be directed to comply 
with the provisions of Section 464 of the Criminal Procedure 
Code. 

Order accordingly. 
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[Appellate Criminal Jubisdiction-1 ,^^74. 

J ^ -» July 2. 

Application under the Extraordinary Jurisdiction . 
Reg. v. Sakha'ra'm Manohar. 

The Code of Criminal Procedme, Sections, 283, 2^, anddO0-^*'Material 
error "— Misappr^iiation of evidence— Powers qf the High Court, 

The expression " material error " in Section 297 erf the Code of Criminal Pro- 
eednre does not include error in appreciating evidence, and the High Courts 
which, as a Court of Kevision, is as much bound as a Court of Appeal by the 
provisions of Section 283 of the Code extended by Section 300, wiU not be 
justified in rectifying an error merely in the appreciation of evidence, nor, 
even an error in law, unless it be shown to the Court that such error has 
caused a failure of justice. 

rpHIS was an application for the exercise of the Court's 
extraordinary jurisdiction. The accused was convicted 
by A. Wingate, Magistrate^ First Class, Satara, under Section 
161 of the Indian Penal Code. 

The application was heard by Ka'na'bha'i Harida's and 
Labpbnt^ JJ. 

F. N. Mandlih for the appellant. 
Dhirajldl Mathurddds, Government Pleader, for the Crown. 

The facts sufficiently appear from the judgment of the 
Court deUvered by 

Na'nAbha'i Harida*s, J.: — In this case the record and pro- 
ceedings have been sent for under Section 294 of the Code 
of Criminal Procedure, and we have looked into them as a 
Court of Revision. The petitioner has also appeared before 
us, and urged that the decision of the Magistrate, Mr. Win- 
gate, is tainted with illegality, inasmuch as he has imported 
into this case evidence taken in another, and relied upon 
statements of witnesses which, as regards the present charge, 
are perfectly irrelevant, and otherwise inadmissible. The 
question we have, therefore, to decide in this case is, whether 
a " material error '' within the meaning of Seption 297 of the 
Criminal Procedure Code has been committed by the Magis- 
trate. The charge against the petitioner, which the Magis- 
trate has held proved, and with which alone we are at 
present concerned, was that he, the petitioner, being a public 
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1874. servant, committed an offence punishable 'nnder Section 161 
B^. of the Indian Penal Code, by accepting from one Zagu Rs. 15, 
SakhI'ra'm *^® ^^^ ^^* being a legal remuneration, as a motive for 
Manohar. showing to him, Zagu, favour in the exercise of his official 
functions, i. e., by promising him an appointment. In con- 
sidering this charge, the Magistrate takes into account a 
statement made by Antdji, a witness, as to an alleged pay- 
ment by one Lakshuman of Rs. 5 to the petitioner, the sub- 
ject-matter of another charge upon which he was acquitted, 
and also another atatement by Antdji, that ^' one Krishn&ji 
told him that Rs. 14 had been stopped from his pay/' He 
further takes into account a statement (not recorded), al- 
leged to have been made to him by the Rahimatpur Post 
Master (not examined as a witness in the case), to the effect 
that ^' he heard accused try to pay off two of the complain- 
ants,'' and comes to the conclusion that "the accused seems to 
have largely introduced the purchase system." It is urged 
before us that the admission of this evidence has vitiated the 
conviction, and that it should, on that ground, be set aside. 
The Government Pleader, on the other side, contends that if 
there was any illegality in admitting that evidence, there 
was other evidence, not liable to any such objection, and 
quite sufficient for the Magistrate to convict. the accused 
upon, and he points out to us the statement of the complain- 
ant Zagu himself as to the delivery of Rs. 15. If Zagu is to 
be believed, we cannot say that his statement is in law in* 
sufficient for conviction (Section 134, Act. L of 1872) . There- 
fore, even if it stood alone, we could not reverse the convic- 
tion ; but there is also the evidence of Nim^, not specially 
noticed by the Magistrate, which fully corroborates it. He 
says he was present when the Rs. 15 were paid by Zagu to 
Antobi, who paid the same over to the accused. The Magis- 
trate has, upon this evidence, based the conviction complained 
of, and it is impossible for us to say that he had not mate- 
rials before him to come to the conclusion he did. 

But it is urged by Rfiv Sdheb Vishvandth Ndr%an Mand- 
lik, for the peititioner, that those statements are flatly contra- 
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dieted by Antaji, another witness for the prosecution, und ^^74. 
that, under the circumstances, the Magistrate ought not to Rao. 
have recorded a conviction. It is pressed upon us that the Sakha'ra'm 
expression " material error'' in Section 297 of the Code of Minohak. 
Criminal Procedure is comprehensive enough to include 
error in appreciating evidence, as well as error in law, and 
that as the Magistrate has committed an error, inasmuch 
as he has misappreciated the statements in question, his 
error may, and ought, to be rectified by the High Court in- 
terfering with his finding. We are thus asked to go further 
than any High Court has, to our knowledge, yet gone in the 
exercise of its power of revision. The practice of this Court 
has been not to notice any but errors of law affecting the 
merits or justice of the case, always accepting the facts as 
found by the Lower Court, and the practice of the Bengal 
High Court also is the same as ours in this respect : See Reg, 
V. Bebi Churn Biswas (a), Abdool Huq Chowdhry v. Idrak (fc). 
If the present contention is to be considered good, there is hardly 
a case in which some violation of the law of evidence may not 
be laid hold of to obtain the reversal of a Magistrate's finding. 
Could such a refiult have ever been intended ? The Legis- 
lature obviously intended the evidence, in certain cases, to be 
considered and appreciated by one Court only, by expressly 
' prohibiting an appeal in them, and we do not think it was 
intended virtually to give, in an indirect way by Section 297, 
that which was thus directly denied by Section 273 of the 
Code of Criminal Procedure. 

Section 283 of the Code forbids an Appellate Court in- 
terfering, except in cases in which it may appear that there 
has been a failure of justice. This section has been extended, 
by Section 300, to courts of revision. We are, therefore, as 
much bound by its provisions as a court of appeal Mere 
errors in law are not sufficient to warrant a reversal of the 
Magistrate's decision. It must be shown that they caused a 
failure of justice. Finding on the record the evidence to 
which the Government Pleader has drawn our attention, and 

(a) 20 Calc. W. R. Cr. Rul. 4a (h) 21 Id. Cr. Bui, 67. 
17hc 
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1^74, which the Magistrate has chosen to believe, we cannot inter- 
B^Bo. fere. It seems, however, that upon similar evidence in other 
Sakha'ba'm cases against the petitioner, the Session Judge, on appeal, 
AKOHiAR. arriyod a^ conclusions different from those of the Magistrate, 
and if we may hazard an opinion on such a matter, it is not 
at all unlikely that the same Session Judge would have 
differed from the Magistrate in his view of the evidence in 
this case also, could it have been taken before him in appeal- 
But be that as it may, as the law at present stands, we are 
not in a position to interfere with the Magistrate's finding. 
We must, therefore, reject the petition of Sakhdram Mano- 
har, and return the record and proceedings. The petitioner 
may, if so advised, represent his case to Goverument to re- 
mit the sentence. 



We may observe, that the judgment in this case has not 
been drawn up in accordance with Section 464, Criminal 
Procedure Code, and we must direct the Magistrate in future 
to follow strictly the provisions of that section. 

Petition rqected. 
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[Appellate Civil Jurisdiction.] ^^'^^ 

Special Appeal No. 17 of 1874. 

GiRDHAB Na'gjishet Appellant. 

Ganpat Moroba' and Bha'girthiba^i kom • 

MorobI' Respondents. 

JiegulatioH X VI I L of 1827, 8ectwn, 10 et seq,— Objection to the validity of a 

document — Objection on the merits. 

An objection to the validity of a document under Regulation XVIII. of 
1827, as distinguished from its inadmissibility in evidence, or from a prohi* 
bition to courts of justice or public officers to act upon it, is an objection on 
the merits under Act VIII. of 1859. 

Where two documents were executed in the Island of Bombay, respec- 
tively, under date the 29th August 1851 and 4th August 1852, and did not 
appear to have been originally expressly intended to operate within any of the 
zillahs subordinate to the Presidency of Bombay, Beld that they did not come 
within the scope of Regulation XVIII. of 1827. That regulation, being an 
enactment imposing stamp duties upon the subject, must be strictly con- 
strued, and although the High Court believed that those documents were 
a^ctuaUy intended to operate, so far as the particular property in question 
in the suit was concerned, in the zillah of Tanna, the High Court declined 
to hold ** expressly" to mean the same as '* actually," as nothing appeared 
on the face of either of those documents to show where the property men- 
tioned in them was situated. 

A and B, two undivided Hindu brothers, conveyed to their mother, C, 
one-third share in the ancestral property of the family by a deed of sale, 
dated 29th August 1851. Subsequently, A sold his one-third share in the 
joint ancestral property to ^ by a deed dated the 4th August 1852. In a 
suit brought by a judgment-creditor of .^ in 1868 to recover A*s half share 
in the joint property from B and C, the plaintiff gave in evidence proceed- 
ings taken by A jointly with his brother B in 1856 against a third person, 
relating to the joint property, with a view to show that the two documents 
were illusory, and intended to screen A*s share from execution by his cre- 
ditors : 

Held that such proceedings were important and relevant evidence, in 
order to test the bona fides with which A executed the two documents, as 
it was important to ascertain how A subsequently demeaned himself with 
regard to the property, his share or interest in which he purported to 
convey by those documents. 

rp SIS was a special appeal from the decision of W. H. Crowe^ 
•^ Assistant Jndge at Tanna, reversing the decree of the 
Subordinate Jndge of Panwel. 
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Na'ojishbt 

V. 
GAlfPAT 
MOBOBA.'. 
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Girdhar Ndgjishet brought this suit to establisli the right 
of his judgment-debtor, Bhagvantriv Morob&, to half of the 
ancestral property in the possession of his brother, Ganpat- 
rdv MorobS, and his mother BhagirthibAi. The defendants 
pleaded partition of the family property into three equal 
shares^ tw6 of which were allotted respect^ely to the two 
brothers and the remaining one to their mother (Exhibit No. 
10). They further stated that subsequent to this partition, 
Bhagvantrdv had sold his one-third share to Ganpatrdv 
Morobi by a deed (Exhibit No. 9) dated the 4th August 1852. 
The Subordinate Judge decreed the plaintiff's claim in his 
favour. That decree, however, was reversed in appeal by 
the Assistant Judge, for reasons which are contained in the 
following extract from his judgment : — 

" The plaintiff sues to have certain land declared to be the 
property of his judgment-debtor, Bhagvantrav Morobfi. The 
defendants admit that the property formed originally part of 
their ancestral immoveable property, but allege that they 
purchased the share of the plaintiff's judgment-debtor, Bhag- 
vantrdv. The 3rd issue relates to the o»i*« prohandi^ which,, 
in my opinion, rests clearly on the plaintiff. It is for him 
to show that the property in dispute is the property of his 
judgment-debtor, or was so at the date of attachment. The 
plaintiff is in a position not differing from that'of any other 
plaintiff, and must prove his case. This case differs from 
that of Nathu Sad&shiv v. Samehandra Anndji (a), where it 
was held that the onus lay, not on the decree holder, but on 
the intervener, inasmuch as in that case the plaintifiE had 
already been unsuccessful in an application under Section 246 
of the Civil Procedure Code. 

'' The defendants admit that the property was originally 
ancestral, and that they became possessed of Bhagvantr&v'» 
share by a deed of acquittance. Now, bearing in mind the 
presumption of Hindu law regarding joint property and joint 
families, I opine that the onus is now shifted on to the defends 

{a) 5 Bom. H. C. K 76 A.C.J. 
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ants^ and that it will be for them to show ttfat they became the ^874. 
purchasers of the share of Bhacrvantrdv. With this view C^IRDHAR 

^ ° . . , Na GJISHST 

ExJiibits Nos. 9 and 10 are recorded in the case, and objection v, 

to their being admitted is taken by the pleader for the plaintiff moeoba'. 
on the ground of their not being stamped. On a reference to the 
stamp law bearu||g on the point, Regulation XVltt. of 1827, 
Section 11, it appears that Nos. 9 and 10, though executed 
beyond the zillahs subordinate to the Presidency of Bombay, 
yet, being intended to take effect within those zillahs, are 
not valid, unless duly stamped. The question now arises 
whether their having been admitted is a ground for reveni- 
ing the decision. Section 350 of the Civil Procedure Code 
provides that no decree shall be reversed on account of any 
irregularity or error not affecting the merits of the case. It 
is true that the plaintiff raised an objection to the admission 
of these documents in the Court of first instance, but this 
objection having been overruled, I am inclined to be guided 
by the precedents in the High Court of Calcutta, and to hold 
that the irregularity, though it affected the Government 
revenue, did not affect the merits of the case : Mark Ridded 
Currie v. S, F. Mutti Ramen Chitty (ft), Lalji Sing v. Syad 
Ahram Ser (c), Shrimath Saha v. Saroda Gobindo Chrowdhry 
(d), Enayetoollah v. Shaikh Meajan (e). I know of no ruling 
on this point by the High Court of Bombay by which I 
could be guided. Exhibit No. 10 is a deed of sale dated 
August 1851, by which a one -third share of the estate, which 
Bhagvantrdv Moroba and Gfanpatrav Morobi inherited from 
their father, is sold to his widow, Bhdgirthibdi, defendant 
No. 2. Exhibit No. 9 is a deed of sale by which Bhagvantrdv 
disposes of his entire right, title, and interest in the ancestral 
property to the two present defendants. It is dated 1852, or 13 
years before the institution of the present suit. The execution 
of these two documents is proved by witnesses Nos. 90 and 
101. The Lower Court refused to record the evidence of 
witness No. 90, under Section 179 of the Civil Procedure 
Code. ^ I consider this order was a wrong one. Section 179 

{b) 3 Beng. L. R 126 A. C. J, (c) Id. lb. 236. 

{d) 5 Beng. L. R. 10 Appx. {e) 16 Oalc, W. R. 6 Civ. Rul. 
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^^74. provides that a deposition taken under a Commission shall not 
QiBDHAR be read in evidence without the consent of the party a&rainst 
V. whom it may be offered, unless it be proved that the deponent 

MoBOBA'. ^ beyond the jurisdiction of the courts &c., Ac. Now, the 
deponent in the present instance was a resident of the town 
of Bombay, as appears from the deposition itself, and, there- 
fore, beyond the jurisdiction of the court of Panwel. There 
was no necessity, therefore, to prove the sickness of the depo- 
nent, as on the other ground the deposition was admissible 
without question. 

" Regarding these two docfuments, Nos. 9 and 10, the con- 
tention of the plaintiff is that they are collusive, and he relies 
on the want of adequate consideration, as shown by the docu- 
ments themselves and on witnesses Nos. SI and 72 and the posi- 
tion of the parties to those deeds. Though the documents are 
in the nature of deeds, that is to say, written instruments 
sealed and delivered, if fraud be proved, they will be con- 
sidered void. Exhibit No. 10 purports to convey from Bhag- 
vantrav Moroba and his brother, Ganpatrilv MorobS, to their 
mother, Bhagirthibai, a one-third share of their deceased 
father's estate, in consideration of a sum of Rs. 3,001 being 
paid by Bhagirthibai in cash. The payment of the money is 
attested separately at the end of the deed, and witness No. 90 
speaks to the fact of its having been made. Exhibit No. 9 
assigns the entire interest of Bhagvantrdv in the ancestral 
property to his mother and brother for the sum of Rs. 15,600^ 
to which amount he had incurred debts. The reason assigned 
for this transactioi; is, that Bhagvantrav was a man of extrava- 
gant habits, and was in debt. It is contended by the defend- 
ants that these two deeds operate as a deed of partition of the 
family property, and that certainly is the effect of them, or 
rather of No. 9. It may well be that the defendants, seeing 
a probability of their family estates being wasted by the 
lavishness of the elder son, would be only too glad to get him 
out of the concern by any means in their power, and it is only 
natural to suppose that Bhagvantriv, if, as he is described^ 
he was a man of spendthrift habits, would be ready to park 
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with his interest in the property for sums of money in cash. ^^74. 

It is not contended that the property has ever been divided, Gibdhak 

KaWishbt 
and a number of precedents are quoted to show that it is not v. 

necessary for a partition in the estate that there should moroba'. 
be any actual division of the lands : Mussamut Jusoda 
Koonwar v. Oourie Byjondth Sohae Sing (/), Lalla Shriper- 
skad V. Mvssamut Akoonjoo Koonwa/r (^), Lallan Mohabeer Per- 
shdd V. Mus8amv4; Kund.ur Koowar (h), Appovier v. Bdmd 
SubbaAiyan (i). All that is required by Hindu Law being that 
the shares shall be defined, and that there shall be distinct and 
independent enjoyment. Witnesses JTos. 31, 36, 37, 89, 90, 
all prove that Bhagvantrdv is separated from the family, and 
though the sale to relations is open to suspicion, yet, under 
the circumstances of this case, there is nothing to show that 
it was made at this long interval of time with a view to de- 
fraud creditors, or that it is tainted with fraud in any way. 
The plaintiff relies further, to some extent, on the evidence of 
No. 31, who proves that five or six years before his deceased 
brother received an dkktidr patra from Ganpatrdv and Bhag- 
vantrav together, and that their joint interest may be pre- 
sumed therefrom. He states, however, that Bhagvantrdv had 
nothing to do with the produce of the land, and that Ganpat- 
r^v was in enjoyment of it. Similarly No. 72 is relied on to 
show that the two brothers sued together as co-plaintifFs 
in respect to certain ancestral property, and, although this 
decree was not between the same parties, yet it should be 
used in favour of a stranger against one of the parties thereto 
for what it is worth, following the ruling in Bhyrub Nath 
Toee V. Kally Ghwtder Chowdhry (j). There is one fatal 
objection to its being used, or at least too much weight being 
attached to it, that the suit was brought in 1856 before Act 
VIII. of 1859 came into operation. 

" I consider that the circumstances of the present case do 
not warrant the presumption of fraud. The contract of sale 
(Exhibit No. 9) between the brothers is evidence, to my 

(/) 6 Calc. W. R. 139 Civ. Rul. (</) 7 Idem. 488 Civ, Rul. 
(A) 8 Idem, 116 Civ. Rul. (i) 11 Moore I. A. 75. 

{j) 16 Calc. W. R. 112 Civ. Rul. 
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^^^- mind^ of a partition of estate, and, if Bhagvantrav liad 
GiBDHAR remained in enjoyment of any share of the family property 
V, from 1852 up to the date of the present suit, evidence of such 
TA^^\ enjoyment would have been forthcoming. I consider that 
the interest possessed by Bhagvantrdr did pass to the de- 
fendants by Exhibit No. 9, and that their title is valid and 
good. I reverse the decree of the Lower Court, and find for 
the appellants. Co^ts on the respondent throughout.'' 

In special appeal it was contented^ on behalf of the plain- 
tiff, that (I.) Exhibits 9 and 10 were invalid for want of the 
proper stamps and should not have been admitted, and (II.) 
the objection to using Exhibit No. 72 against the respon- 
dents was not valid. 

The special appeal was argued before Wbstropp, C.J., and 
Na'na'bha'i Harida's, J. 

Vishvandth Ndrdyan Mandlih for the special appellant. 

Nagindas Tulsidds for the special respondents. 

The judgment of the Court was delivered by 

Wbstropp, C.J. : — The plaintiffs, in their appeal, allege that 
the documents of the 29th August 1851 (Exhibit No. 10) and 
the 4th of August 1852 (Exhibit No. 9) are, under Regulation 
XVIII. of 1827, Sec. 10 et seq. (the stamp law for the mofussil 
of this Presidency in force at their respective dates), invalid, 
as being unstamped. 

The defendants say that such an objection is not open to the 
plaintiffs on appeal or special appeal, the Subordinate Judge 
having admitted those documents in evidence which were 
objected to before him as being unstamped, and that his 
decision as to their admissibility is conclusive. For this pro- 
position the defendants rely on the cases reported at 16 Calc. 
W. R. 6 Civ. R; 11 Calc. W. R. 520 ; 3 Beng. L. R. 126, 235; 
5 Beng. L. R. Appx. 10, as showing that the objection is 
not an objection on the merits or to the jurisdiction, and, 
therefore, not within Section 350 of the Civil Procedure Code.^ 
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But the enactments, on which those cases were decided, do 1874. 
not declare unstamped documents to be invalid, as does Re- Giudhab 
gulation XVIIL of 1827. We, therefore, regard those cases ^^^^^^'^^ 
»8 inapplicable to' the present question, as we are clearly of u^j^' 
opinion that an objection to the validity of a document, as 
distinguished from its inadmissibility in evidence, or from a 
prohibition to courts of justice or public officers to act upon 
it, is an objection on the merits, and, therefore, that we must 
consider the objection. 

It appears that those documents were executed in the 
Island of Bombay, where at that time there was not any 
«tamp law in force, and we cannot say that they were origi- 
nally expressly intended to operate within any of the zillahs 
subordinate to the Presidency of Bombay so as to bring them 
-within the scope of Regulation XVIIL of 1827. The Regu- 
lation, being an enactment imposing stamp duties upon the 
subject, must be strictly construed (fc), and although we fidly 
believe that those documents were actually intended to ope- 
rate, so far as the property now in dispute is concerned, in the 
zillah of Tanna, we cannot hold ^'expressly'' to mean the same 
as *' actually." There is nothing on the face of either of the 
exhibits 9 and 10 to show where the property mentioned in 
them was situated. It is quite possible, nay more, it would 
seem to be certain, that Moroba, the father of the defendants 
Bhagvantr^v and Ganpatrdv,. left property in the Island of 
Bombay as well as in Tanna Zillah. Those documents show 
that letters of administration of his separate property had been 
granted to the defendant Bh&girthib&i, his widow, and the 
two exhibits 9 and 10 seem to have been intended to operate 
on that property as well as on the Tanna property. But, it 
not appearing expressly on either of those exhibits that they 
were intended to operate in Tanna Zillah, we cannot regard 
them either as invalidated or inadmissible for want of a 
stamp. 

There remains the objection thatthe Assistant Judge declin- 
ed to regard the suit instituted on the 24th January 1856, in 

{k) See the authorities coUected in DuUahh Shivlal y. Hope, 8 Bom. 

H. C. Rep. 216, 217, A.C. J. 

18 HC 
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^^^* which a decree (Exhibit 72) was made on the 8th December 

GiRDHAR 1856, as rdevant evidence in this cause. On this point we 

V. are of opinion that the Assistant Judge fell into a serious 

GaNPAT . -11 

Moeoba'. error ; so far as we can conjecture, he would appear to have 
been misled by an imperfect reccdlection of Section 2 of Act 
VIII. of 1859 and of its scope. We are oi opinion that in 
order to test the bona fides, with which Bhagvantr&v executed 
the exhibits 9 and 10, it was most important to ascertain 
how BhagvantrSv subsequently demeaned himself with re- 
gard to the property, his share or interest in which he therebj 
purported to convey. If, notwithstanding those convey- 
ances, he still took an active part in managing or interfering 
with or using or suing for any part of the property affected by 
either of those deeds (9 and 10), such conduct, if not resisted 
by his mother or brother, Ganpatrdv, would tend to show that 
those exhibits were illusory, and merely intended to screen 
Bhagvantrdv's share from executions by his creditors. There- 
fore, proceedings in courts of justice, taken by Bhagvantrav 
jointly with Ganpatrav, would be important evidence which 
the Assistant Judge should have weighed in connexion with 
the other circumstances of the case. He has evidently 
thought that he was not bound to take such circumstances 
into his consideration, and we must, therefore, remand the 
suit for a fresh trial on the merits. On such trial, it will be 
necessary that the Assistant Judge should place in one scale 
the exhibits 9 and 10, and all circumstances Wj^ich tend to 
shpw that they were executed and acted on bond fide by both 
brothers, as, for instance, that they gave up, under Exhibit 
No. 10, possession or enjoyment of a third share in the pro- 
perty, mentioned in that exhibit, to their mother Bhdgirthibai; 
or as to Exhibit No. 9 that Bhagvantrdv gave up complete 
or at all events substantial possession of his one-third of 
the property covered by it to Ganpatrav and Bh^girthib&i; and 
the Assistant Judge should place in the other scale the fact, 
not perhaps conclusive, if it be the fact, that the property or 
a considerable portion of it stood in the Government Books in 
the name of Bhagvantrdv until a comparatively recent period, 
and any circumstances, such as those referred to by the Sub- , 
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ordinate Judge, or evidence tending to show that he sued for 
or enjoyed partially or wholly his one-third share, or exercised 
eontrol over it or managed and exercised control over the pro- 
perty at large subsequently to the execution of exhibits 9 
and la. 

This Court does not intend by these remarks in anywise 
feo express an opinion as to the merits of the case^ but merely 
desires to show what the process o£ investigation should he,. 
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[Appellate Criminal Jurisdiction.] 
Reg. v. Balvant V. Pendha'rkar. 

Acquittal hy J wry — Cfmmctvm by High Court — Confession — Stc. 24 of Act T. 
of 1872 — Section 263 of Hie Code of Criminal Procedure. 

In the absence of evidenoe that a confession of an accused person has been 
induced by illegal pressure, itis not to be presumed that such confession was 

« 

so induced. 

According to Section 24 of the Indian Evidience Act, a confession is inad- 
missible only if the Court considers it to have been induced by illegal pres- 
sure. Wliere the Session Judge did not consider a confession to have been 
80 induced, the Higji Court, upon a reference under Section. 263 of the Code 
of Criminal Procedure: Held it to have been properly admitted, and finding 
it to be full and clear, and supported by reliable evidence,^ acted upon it by 
convicting the person who made it, notwithstanding his retraction. of it in 
the Court of Session, and his being' found not guilty by the Jury. 

FTHB accused was tried on a charge of forgery by N, Daniell, 
Session Judge of Poena, and a Jury. The majority of 
the Jury were of opinion that the accused should be acquit- 
ted ; but the Session Judge, differing from them,, submitted 
the proceedings under Section 26S of the Code of Criminal 
Procedure^ 

The case was heard by Na'na'bbqa'i Ha.rida's and Larpent,JJ. 

DhirajldlMathurddds, Grovernment Pleader, for the Crown : 
— ^There is no question that the bills presented by the ac- 
cused have been altered. The accused made a full confes- 
sion of his guilt before the Magistrate, although he afterwards 
.retracted it in the Session Court, on the ground of its having 
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1874. been made under nnlawfol pressure. There is nothing' to 
Kjk}. show there was any such pressure, and the Court of Session^ 
Balvant which had to consider it, believes the confession to have been 
Fbiwha&kar yoluntarily made. There is, besides, ample evidence in the 
case to establish the guilt of the prisoner ; and thot^h thi» 
case is tried by a Jury, the High Court can go into the facts 
as in an ordinary appeal : Section 26S of the Code of Cri- 
minal Procedure. 

Pdndurcmg Balibhadra for the accused. 

Na'na'bha'i Harida's, J., in delivering judgment, said : — 
This appears to us to be a very clear case. The accused,, 
when examined before the (k)mmitting^ Magistrate, noade a 
clear and full confession — a confession which was in every 
way borne out by the evidence ol witnesses called for the 
prosecution. It occurred to the accused for the first time, 
when before the Session Court, to silege that that 9onfession 
was the result of threats and hopes held out to him by every 
body connected with the Municipality. If a statement in 
confession of crin^ is the result of any such influence^ there 
can be no doubt that it is' utterly inadmissible ; but, in the 
absence of evidence, it is not to be presumed that a state- 
ment objected to on the ground of its having been induc- 
ed by illegal pressure is inadmissible. Section 24 of the 
Evidence Act says that a Statement is inadmissible only if 
the Court considers it td have been made in consequence of 
*' any inducement, threat or promise '* ; and so &r as the re- 
cord of this case goes, we can discover no evidence whatever 
of any such influence having been used. And we also find 
the Session Judge expressing his opinion that there was no 
reason to doubt the truth of that confession, or to think that 
it was made under any unlawful pressure. That being the 
case, we cannot but hold that the confession was properly 
admitted ; and we do not see any reason to disbelieve any 
part of it. We are reluctant generally to differ from any 
opinion the Jury, or a majority of them, may arrive at ; bufe 
in a clear case like this we cannot accept the view of the Jwtj 
(which we may further remark was not unanimous) in pre^ 
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■ 
t 

ference to the confession of the prisoner. We are thus com- ^^7^- 
polled to find the accused guilty of the charges, viz., that he R^- 
committed forgery of two documents, authorising him to re- Balvant 

f Vlf TkH A Hie A R 

cover Municipal taxes, and we pass upon him a sentence of 
two years^ rigorous imprisonment. 

Order accordingly. 

' ^ J[Appellate Civil Jurisdiction.] ^^i.-i^^^^ ^.:^^k - ^iT ' 



^ Special Appeal No, 36 of 1874. July 9. 

Ra'vji Na'ra'yan Appellant. 

Krishna'ji Lakshman... ...EespondenL 

Rights qf a previoue mortgagee — ScUe, pendente Ute, 

On the 3l8t August 1863, A mortgaged his house to B^ who brought a 
foreclosure suit, and, on the 7th July 1866, obtained a decree against^ for 
the sale of the house, if the mortgage debt was not paid on or before the 
24th March 1868. The debt not having been paid, the house was sold at a 
Court's sale on the 15th July 1870, and purchased by C, In an action 
brought by the plaintiff to recover possession of the house on the ground 
that he had purchased it on the 2nd August 1868 at an execution sale under 
a common money decree against A : 

Held that the plaintiff's sale was subject, not only to the mortgage of 
1863, but also to the decree upon it under which the right, title, and inter- 
est of the mortgagor Ay passed in 1870 to C, whose purchase was entitled 
to preference to the plaintiffs purchase in 1868. 

Held, further, that if there had been no decree in the mortgage suit, the 
fact that that suit had (been instituted in 1866^ and was pending in 1868, 
would have been sufficient to defeat the plaintiffs suit ; his purchase in 
1868 having been made j?en(2en^ lUe, was completely subject to any decree 
which might be made in the mortgage suit. 

rpHIS was a special appeal from the decision of E. T. Candy, 
-■- Assistant Judge at Satara, reversing the decree of 
B&mchandra Ap&ji^ Subordinate Judge at Walwa^ in the 
District of Satara. 

The special appeal was argued before Westbopf^ G. J.> and 
West, J., on the 9th July 1874. 

Qanpatr&v Bhmkar for the appellant. 
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1874. Vishnu Ghanashdm, for the reapondent, objected that the 

Ra'vji present special appeal,having been preferred by the mortgagee 

V. RAvji Nirayan, and not by the ezecntion-porchaser^ Range 

L^Mmtijj! Narayan, could not be maintained^ because Ravjthad no 

interest whatever in the property^ the same having absolutely 

passed to the execution-purchaser, Rango, who^ however, did 

not choose to appear in the special appeal. Rango alone was 

entitled to maintain the present appeal : Kkevrdj v. Litigayd 

(a) and Sheshgiri Shdnbog v. Salvador Vas (b). 

The facts of the case fully appear frtwn the following judg- 
ment delivered by 

Westropp, C.J. : — ^In this case, the plaintiff^ as purchaser 
of a house at a judicial sale, made to him on the 2nd of August 
1868 under a common money-decree in a suit, brought by 
one Rdmchandra against Nani, the original owner of tbe 
house, sued the defendants Ravji NSrdyan and Rango N^ra- 
yan to recover possession of the house, of which possession 
the plaintiff alleged that those defendants, coUtiding with 
N^n4, had deprived the plaintiff. 

It appears that NinS, on the Slst August 1863, mort- 
gaged the house to R^vji Nariyan, who, in 1866, brought 
against Ndnd a suit for foreclosure and sale in satisfaction of 
the money due on the mortgage, ^nd, on the 7th of July 
1866, obtained a decree in that suit for sale of the house, if 
the whole of the money due was not paid on or before the 
last day of Ph%un, Shake 1789 (24th March 1868).. The 
money not having been paid, the house was, pursuant to 
that decree, sold, upon the ISiii July 1870, te the defendant 
Rango Nar^yan. 

The Subordinate Judge in the present suit held that the 
plaintiff never had possession, and that the defendant Rango's 
title, being founded on that of the mortgagee R^vji, which 
was prior to that of the plaintiff (who could only have pur- 

(o) S. A. Ko. 208 of 1873, decided ^by Wbstropp, C.J., and Na'na'bha'i 
Haeida's, J., 29th July 1873. 

{b) S. A. No. 460 of 1872, decided by Westropp, C.J., and Na'na'bha'e 
Uabida's, J., 4th August 1873. 
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Kjliaaed the equity of redemption which remained in Niini, the 1874. 
mortgagor), was preferable to that of th© plaintiff, and the Ra^vm 

^A 'p. A *yA w 

Subordinate Judge accordingly made <a decide for the defend- w. 

ants with costs. ^^^^ 

The plaintiff appealed on. the ground that Rdvji had no 
right to cause the house to be sold without a previous 
demand by him from the plaintiff of the moneys due on the 
mortgage. The Assistant Judge, Mr. Candy, having Jaid 
down as the issue to be determined the question '^ whether . 
the plaintiff is entitled to possession of the house," held that 
he was, and reversed with costs tho decree of the Subordinate 
Judge. The Assistant Judge, while admitting that the 
plaintiff, by his purchase in 1868, must be regarded as buying 
subject to R^vji^s mortgage lien, which dated so far back as 
1863, assigned as his reason for reversing the decree of the 
Oourt of first instance, that, after the sale to the 'plaintiff in 
1868, Ntind had no right, title, or interest in the house, and, 
therefore, that, in purchasing that right, title, and interest in 
1870, the defendant Range took nothing. The Assistant 
Judge said — " How can he have possession of that in which 
Nana had no title ? Therefore the plaintiff, who holds a 
registered certificate of sale of 1868, whereby he purchased 
all Nand^s rights, has a far better claim to possession than 
Range, who purchased in 1870 that which was not in 
existence. Of course, the original mistake was in Riivji not 
demanding in 1870 the mortgage- money from the plaintiff, 
who stood in Ndnd^s place." This Court cannot avoid observ- 
ing that the reasoning of the Assistant Judge was unsound, 
and that his award of possession of the house to the 
plaintiff is, in every possible point of view, completely 
unsustainable. Assuming for a moment that the Assistant 
Judge was right in holding that the defendant Range took 
nothing by his purchase in 1870, that circumstance would 
not have entitled the plaintiff to possession. If the estate 
and interest of the mortgagee Rivji had not passed by the 
sale in 1870 to Range, it still remained vested in Ravji, who 
was a defendant in the suit, and would have had a better 
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^^^^- title, as mortgagee, to possession than the plaintiff, who, at 

Ra yji ^]jQ utmost, was only the purchaser of Nind's equity of re* 

V, demption. Even if Rdvji had not been a party to the suit, it 

LAKfiHjf AN, would have been a sufficient answer to the plaintiff's suit for 

possession for Rango to show that the preferable title to 

^ \' ^<//,» ; . >^ . possession was outstanding in RSvji or in any stranger. The 

^plaintiff could only have obtained possession on the strength 
of his own title, and not on the weakness of that of Rango ; 
and the utmost relief that, on the hypothesis of Rango not 
having taken anything by his purchase, the Assistant Judge 
could have properly awarded to the plaintiff, would have 
been that, by paying to R^vji the amount due on his mortgage 
the plaintiff should be at liberty to redeem the house. But 
in fact Rangers title, so far from being weak, was perfectly 
good as against the plaintiff. That R&vji^s mortgage was a 
valid lien on the house is not disputed by the Assistant Judge. 
Rdvji not only had instituted his suit for foreclosure and sale 
under that mortgage, but had also obtained a decree to that 
effect in July 1866, i.e., two years before the sale to the 
plaintiff in August 1868. The sale, directed by that decree 
in the event of non-payment of the moneys due on the 
mortgage, could not, under the terms of the decree, take 
place before the 24th March 1868. It did not in fact take 
place until 1870, but, in the meantime, the plaintiff purchased 
under Ramchandra's common money-decree in 1868. That 
purchase was subject as well to the mortgage as to the decree 
founded upon it (such decree being an affirmance of Ravji's 
mortgage-lien), and, as was observed in this Court in 
Khevrdj v. Lingayd {ubi supra), although it is not the practice 
of the mof ussil courts to require a mortgagee, who sues for and 
obtains a sale of the mortgaged premises, formally to convey 
to the purchaser, and the latter must be contented with a 
certificate of sale to him of the right, title, and interest of the 
mortgagor, yet in fact the interest of the mortgagee, who 
causes the sale to be made, is held to pass to the purchaser, 
and that mortgagee is completely estopped from disputing 
that such is the effect of the sale.'' See to the same effect 
(viz., that the transfer takes place by way of estoppel,) Kaaan" 
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das V. Prdnjivan (c) and Sheshgiri Shdnbog v. Salvador Vas ^^^' 
(ubi supra). The estate and interest of Rayji, wlii€li was t^^^^'T^J 
paramount to that of Nana, passed to Range by the sale in v. 

1870, and the plaintifE^s purchase being subject not only to Lakshman. 
the mortgage, but also to the decree upon it, which decree 
directed a sale, the right, title, and interest of Nan^ passed 
to Range by the sale in 1870 ; and that sale is entitled to 
preference to the sale in 1868 to the plaintiff. 

But further, if there had not been any decree in the 
mortgage suit, the mere fact that that suit, which had been 
instituted in 1866, was pending in 1868, would have in itself 
been sufficient to defeat the plaintiff's present suit. His 
purchase in 1 868, having been made pendente litey was com- 
pletely subject to any decree which might be made in the 
mortgage suit : Bdldji Ganesh Apte v. Khushdlji Bahiroji (c?), 
Guldbchdnd Mdnikcliand v. Dhondi Bhdti (e), Bellamy v» 
Sabine (f), Trye v. The Earl of Aldborough ((/), Manual Fruva 
V. Sanagapdlli Latchnidevamma {h), Kdsim Shaw v. Unnol^ 
dapersaud Chatterjee (i), and see Umamoyi Burmoneea v. 
Tarini Prasad Ghose {j), B.unoomon Doss v. Koomeroonnissa 
Begum (k) . Ravji, therefore, made no mistake, and was not 
bound to take any notice of the plaintiff's purchase, or to ask 
him to redeem, that purchase having been made pendente 
lite. For these reasons, this Court reverses the decree of 
the Assistant Judge, restores that of the Subordinate Judge, 
and directs the plaintiff to pay the costs of the suit and of 
both appeals. 

We ought, perhaps, to notice the objection made on 
behalf of the respondent, the plaintiff, by his pleader, that 
R^vji, who alone of the two defendants has appealed, not hav- 
ing any interest in the premises in dispute, cannot maintain 
this special appeal. But on our observing that, at the least, 
R^vji had been improperly charged with costs, and to that 

(c) 7 Bom. H. C. E. 146 A. C. J. {d) Supra p. 24. 

(e) Supra p. 64. 
(/) 1 De Gex and Jones 666 ; S. C. 26 L. J. Ch. 797. N. S. 
(g) 1 Ir. Ch. Rep . 666. [h) 7 Mad. H. C. R. 104. 

(i) 1 Hyde 160. (?) 7 Calc. W. R. 225 Civ. RuL 

{k) Calc. W. R F, B. Rul. 1862—1864-40. j 
19 HC 
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1874. extent had an interest in appealing, and Iiadbeen treated by 



Ra'vji the plaintifF^ who had made him a party-defendant to the suit, 
y^ as having an interest, and further that, if it were necessary, 

L?^*^^^ this Court was prepared to adjourn the hearing in order to 
* permit Range (who most probably had purchased as a 
trustee for Rdvji) to be made a^ party to the appeal as co- 
appellant, the respondent's pleader declined to persist in his 
objection. 



[Appellate Criminal Jurisdiction.] 
- — '. — . Reg. v. Chouthmal Lachhiba'm. 

Cotton Frauds {Bombay) Act IX. of 1863, Sec. 2. 

Ginning together two varieties of cotton whicli had been mixed before 
constitutes *' mixing " within the meaning of Section 2 of Bombay Act IX. 
of 1863. 

rpHIS was an application for the exercise of this Court's 
J- extraordinary jurisdiction. The accused waa convicted 
by the Second Class Magistrate of KDiandesh of dishonestly 
mixing cotton of two different varieties in one bale, and sen- 
tenced to suffer one months' rigorous imprisonment and pay 
a fine of Rs. 150. In appeal this sentence was enhanced to 
two months and a fine of Rs. 300. 

-The application was heard by West and Na'na'bha'i, J J. 
Shdntdrdm Ndrdyan for the applicant. 

Dhirajldl Mathurddds, Government Pleader, for the 
Crown. 

The facts appear sufficiently from the following judg- 
ment delivered by 

West, J. : — The accused has been convicted of the offence 
of mixing dishonestly two different varieties of cotton in 
one bale; and the only question for decision, which re- 
quires any serious remarks, is whether the accused is found 
to have done any act which constitutes a ^^ mixing ^^ within the 
meaning of Bombay Act IX. of 1863, Section 2. Mixing, 
like adulteration, admits of almost infinite degrees, and 
if, after a partial mixing operation by one person, there 
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is a further mixing by another^ the latter is responsible 1874. 
as well as the former, although, had the several acts been all Risa. 
done by one and the same hand, they would have coalesced chouti 
so as to form but a single offence. This seems to be the Lachhiba m. 
true ground on which to put such cases as Orepps v. Burden 
(a), but it does not affect the liability of each of several suc- 
cessive offenders against the same law. 

It has been contended that the mixing here was not car- 
ried out by the accused, but had been so effected before the 
cotton came into his hands. He cleaned it, it is said, as it 
came to him, but this was not '^ mixing.^* We are of a dif- 
ferent opinion. Ginning the two varieties together was 
mixing them more intimately than before, and so indeed as 
to be practically inseparable, which before they were not. 

If each of several persons through whose hands a quan- 
tity of Hinganghat cotton passes, adds Varadi cotton to it, 
6ach infringes the law by mixing different varieties in one 
bale. And similarly, notwithstanding a previous rough mix- 
ture, the cotton dealer, by ginning two varieties together, 
blends them more closely, and thus commits an additional 
act directly against the direction of the law. 

It seems admitted that cotton of different varieties ginned 
together was put into one bale. Thus the physical act 
required under the Act was completed. As to the question 
of intention, the Magistrate has recorded a distinct finding 
against the accused. He has found that he intended to sell 
the cotton as cotton of higher quality. We are unable to 
say that the finding is not supported by evidence. We 
must, therefore, uphold the conviction. 

As to the punishment also, we think it is not excessive. 
The offence found proved is of graver moment than an or- 
dinary fraud, as the Legislature has thought fit to provide 
against it specially, and when established it must be visited 
with an appropriate penalty. The conviction and sentence 
will, therefore^ stand unaltered. 

Petition rejected. 

(a) 1 Smith L. 0. 666. 
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An^^I^'is [Appellate Ceiminal Jurisdiction.] 

Reg. V, Eji'lu Pa'til and another. 

hidian Evidence Act I. of 1872, Sec, 30— Coufeanon—'' Jointly Tried "-^ 

Discrepancies in evidence. 

A prisoner who pleads guilty at the trial, and is thereupon convicted and 
sentenced, cannot be said to be jointly tried with the other prisoners, com- 
mitted on the same charge, who plead not guilty. Where, therefore , 
one of eight prisoners before the committing Magistrate made a confession 
affecting himself and live ethers, and afterwards^ at the trial before the 
Assistant Session Judge, pleaded guilty, and was thereupon convicted and 
sentenced, and the Judge then proceeded to take his evidence on solemn 
affirmation, and recorded his confession as evidence in the case against the 
other prisoners : Held that the Judge was wrong in taking the confession 
into consideration against those prisoners who pleaded not guilty. The 
prdper course for the Judge was either to have sentenced the prisoner who 
pleaded guilty, and then put him aside, or to have waited to see what the 
evidence would disclose. 

Discrepancies are not less infirmative of testimony, because a greater 
sagacity on the part of witnesses would have avoided them. 

rriHE prisoner, Kalu Patel, and seven ofehers were tried by 
W. H. Crowe, Assistant Session Judge at Tanna, on 
a charge of dacoity, under Section 395 of the Indian Penal 
Code. One of the prisoners, NausiS., who had made a con- 
fession before the committing Magistrate, affecting himself 
and five other of the prisoners, pleaded guilty, and was ac- 
cordingly convicted and sentenced to suffer rigorous impri- 
sonment for four years. After Nausi^ had been convicted 
on his own plea of guilty, and sentenced to punishment, he 
was still kept with the other prisoners till the conclusion of 
the trial, but the Assistant Session Judge examined him as 
a witness for the prosecution, and recorded his confession 
as evidence in the case. On that confession, with the other 
evidence in the case, the Assistant Session Judge convicted 
the five prisoners, whom the confession affected, and ac- 
quitted the remaining two, who were not affected by it. The 
Assistant Session Judge's reasons appear from the following 

I 

extract from his findings : — 

^^ The point for determination is whether the five accused 
persons, or any of them, did commit the dacoity in question. 
My finding is that the five accused persons did commit 
dacoity. 



BOMBAY HIGH COURT REPORTS. 147 

" The evidence in this case consists of the depositions of ^874. 
witnesses Nos. 1, 2, and 3, and the admission made by one Rbg. 
of the accused, Nausia, who was convicted on his own plea Kalu Pa'ttl 
of guilty, before the Magistrate (No. 7). The three wit- *" *^° 
nesses (Nos. 1, 2, and 3) are unanimous in saying that one 
and all of the accused were present at the dacoityy which took 
place at the house of Vithu, (No. 1) in the month of Jyesht 
last. One only of the witnesses, Kashir^m Teli (No. 2), 
states that he knew all the prisoners before the time of the 
robbery, and this is admitted by some of them in their exami- 
nation. This witness states that he knew the accused 7 or 8 
years before the robbery, and he is confident that the 
accused are the persons who committed it. I see no reason 
for doubting the veracity of this, witness. I can see no 
possible motive he can have for falsely accusing eight men 
of a grave crime of this nature. There is another important 
piece of evidence in the case, namely, the confession of the 
accused Nausi^ before the committing Magistrate, which af- 
fects all of the present accused, and may, by Section 30 of 
the Evidence Act, be taken into consideration against them. 
This man Nausi^ f nlly admits his guilt, and states clearly 
that all of the accused were with him except MuniS (No. 2) 
and Mahidu (No. 4). This statement corroborates that of 
the other witnesses as regards all of the present accused, 
and, as such, is entitled to consideration. Prom the whole 
of the evidence I consider the offence fully proved against 
the prisoners. I do not place much reliance on the evi- 
dence of witnesses Nos. 1 and 3, as I consider it improbable 
that they would be able from one interview, a year ago, to 
remember distinctly the faces of eight persons so as to 
identify them. The statement of Kashirdm (No. 2), how- 
ever, is not open to any such objection." 

Two of the five prisoners, Kalia and Jania, appealed to the 
High Court against the conviction and sentence passed by 
the Assistant Session Judge. The appeal was argued be- 
fore West and Na'na'bha'i Harida's, J J., on the 13th August 
1874. 
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^874. Vishnu Ghanashdm for the prisoners : — When the Assist- 

Rbo. ant Session Judge recorded Nansid's confession qiS evidence 
Ka'lu Pa'til against the other prisoners, Nausii was not on his trial 
and another, jointly with them, as required by Section 30 of the Evi- 
dence Act. His trial was then at an end, as he had been 
convicted, and sentence had been passed on him. The con- 
fession, therefore, was no evidence against the ofcher priso- 
ners. The learned pleader then commented at length on 
the discrepancies in the evidence. 

Dhirajldl Mathurddds (Grovernment Pleader) in support 
of the conviction : — According to the interpretation of the 
word '^ trial " in the Criminal Procedure Code, whatever takes 
place subsequent to the reading of the charge, is part of the 
trial. As a matter of fact, NausiA was with the other prisoners 
when his confession was admitted as evidence against them. 
As regards the discrepancies, their existence shows that the 
witnesses were not tutored. Besides, they gave their evi- 
dence one year after the occurrence of the offence. 

Per Curiam : — ^We are of opinion that the examination of 
Nausid was wrongly admitted as evidence in this case. 
After Nausid had pleaded guilty, and had been convicted 
and sentenced to punishment, and his evidence had then 
been taken on solemn affirmation as a witness, he could not 
any longer be considered as one jointly tried with the others, 
when the Assistant Judge, in framing his judgment, took 
his evidence into consideration. On Nausid's pleading guUty, 
he should have been sentenced and put aside, or the Assist- 
ant Judge, without immediately passing sentence, ought to 
have waited to see what the evidence disclosed. The course 
adopted by the Assistant Judge of keeping him as a pri- 
soner with the rest, with the object of taking his statement 
into consideration under Section 30 of the Evidence Act, 
cannot be approved. Rejecting that piece of evidence, what 
is left is the evidence of three witnesses, Vithu, K&shir&m, and 
Dharm&. It seems to be an improbable circumstance that 
these persons should not have promptly denounced the pri- 
soners. Vithu knew Hari, one of the prisoners, and K&shi- 



BOMBAY HIGH COURT REPORTS. 149 

ram knew all of them. This omission on the part of the 1874. 



witnesses throws a doubt on their credibility. Then there Reg. 
are the discrepancies which Mr. Vishnu Ghanashdm has Ka'lu Pa'til 
pointed out to us as to the identity of the prisoners, the *^^ another., 
place where the stolen money was handed over, and other 
matters which should also be taken into consideration. No 
doubt, it may be contended, that if these witnesses were 
tutored ones, care would have been taken to see that they 
should tell the same story. But care is not always taken, 
or efEectually taken, in such cases, and discrepancies are not 
less infirmative of testimony, because a greater sagacity on 
the part of the witnesses would have avoided them. In the 
face of those which occur in this case, it would not be safe 
to convict the prisoners, and we accordingly direct that the 
convictions and sentences be reversed. 

Conviction and sentence reversed. 



[Appellate Civil Jurisdiction.] 

August 17. 
/SpecmZ A^;peal No. 363 o/1872. 







Va'sudev Moreshvar Gunpulb Appellant. 

Ra'ma' Ba'ba'ji Da'nge Respondent. 

Registration Act XX. of 1866 — Consideration — Optional registration. 

The consideration mentioned in a deed of sale by the parties thereto must 
be regarded as showing the value of the interest conveyed for the purposes 
of registration under Act XX. of 1866. Bohinee Debia v. Shib Chunder 
Ohaterjee (15 Calc. W. R. Civ. Rul. 558) followed. 

T^HIS was a special appeal from the decision of H. J. 
Parsons, Assistant Judge at Ratnagiri, affirming the de- 
cree of Gopil Amrit, Subordinate Judge at Chiplun. 

The plaintiff, V&sudev Moreshvar, brought this suit to 
recover possession of a shop with the ground underneath it, 
and based his claim to the property on a deed of sale exe- 
cuted to him by one Govind Pdndurang Sett, under date the 
24th November 1869. The deed recited that the property 
in dispute had been mortgaged to the said Govind Pllndu- 
rang for Rs. 118-12-0, and that the mortgagee sold his rights 
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1874. 



Va'sudev 
moreshvar 

GUNPULE 

V. 

Ra'ma' 
Ba'ba'ji 
Da'nqe. 



therein to the plaintifE for Rs. 80. The Subordinate Judge 
threw out the claim, on the ground that the plaintiff failed 
to prove it. In appeal, Mr. Parsons upheld that decree on 
the following preliminary ground : — 

" I raise of my own motion the following preliminary issue : 
" Must the deed of sale be registered ? 

" I think that the deed must be registered. The deed of 
sale, dated November 24th, 1869, purports to convey the 
rights obtained under the mortgage-deed from Sett to the 
appellant : the value of the mortgage-deed is Rs. 118-12-0. 
The deed of sale, therefore, assigns to the appellant a right, 
title, and interest of the value of upwards of Rs. 100 in im- 
moveable property, since it assigns this mortgage-deed. It 
is true that the stamp of the deed is only of the value of one 
rupee, but the Act of 1866 does not contain the same provi- 
sion as does Act XVI. of 1864 in its 14th section, and the 
Calcutta High Court have ruled that this section even is 
only applicable when there is in the deed no declaration of 
value : Ishan Glvandra v. Sujan Bihi {a). In this deed there 
is a declaration that the mortgage-deed for Rs. 118-12-0 is 
conveyed to the appellant. There being then created by 
this deed an assignment of an interest of the value of more 
than Rs. 100 in immoveable property, registration is com- 
pulsory; and since the deed has not been registered, it 
cannot be received in evidence, and as the fact of sale cannot 
be proved except by its production the appellant cannot 
prove his title at all. I must, therefore, on this ground 
hold that the appellant has not proved his title. I confirm 
the decree with costs.'* 

The special appeal was argued before Westropp, C. J., and 
Kemball, J., on the I7th August 1874. 

Vishnu Ohanashdm for the appellant : — As the considera- 
tion expressly stated in the deed of sale did not exceed 
Rs. 100, the registration of that document was not compulsory 
under Act XX. of 1866, section 17. It is such expressly 

(a) 7 Beng. L. R. 14 Per Mookerjee, J., p. 18. 
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stated consideration that determines whether a writing does 
or does not require registration: Bohinee Debia v. 8Mb 
Chunder Ohaterjee (b), 

Oaneah Rari Patvardhan for the respondent. 

Per Cqriam: — The Court concurs in the decision in 
Bohinee Debia v. Shib Chunder Chaterjee, and is accordingly 
of opinion that the consideration in the deed of sale, viz., 
Rs. 80, fixed by the parties thereto, must be regarded as 
showing the value for the purposes of registration under 
Act XX. of 1866, which was that applicable to the deed of 
sale dated 24th November 1869. The registration of that 
deed, therefore, was optional. This Court reverses the de- 
cree of the Assistant Judge, and remands this cause for 
retrial by him on the merits. Costs throughout to follow 
the result of the new trial. 

Decree reversed and Case remanded. 
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[Appellate Civil Jurisdiction.] 

Application for ExtraordiTiary Jurisdiction, 

JiTo. 32 0/1874. 
Gambhibmal and B a'na'chand Appellants. 

Chejmal Jodhmal and others Opponents. 

Appeal— Oode of Civil Procedure, Sees. 209 and 364--Jc« XXIJL of 1861, 
Sec. 11 — Extraordinary Jurisdiction — Decree — Stay of exectUion. 

No appeal lies against an order, under the last clause of Section 209 of the 
Code of Civil Procedure, staying the execution of a decree. The High Court, 
however, in the exercise of its extraordinary jurisdiction, will examine the 
judicial propriety of such an order. 

Where a Subordinate Judge, in consequence of a fresh suit by the plaintiff, 
stayed the execution of a decree which was passed in the defendant's favour 
for costs, the High Court, in excercise of its extraordinary jurisdiction, re- 
versed the stay order. 

rpHIS Yras an application for the exercise of the High 
-*- Court's extraordinary jurisdiction. 

One Gambhirmal obtained a decree against Chejmal and 
others, which was reversed in appeal^ and a decree was 

(6) 15 Calc. W. R. Civ. Rul. 658. 
20h c 
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1874. given in favour of the latter for costs. This decree was pur- 



Gambhibbial chased by B&ndchand, who applied for its execution, and 

Ba'ka^mand * warrant was issued for that purpose. But a second suit 

^- against Chejmal and othera having been instituted by Gam- 

JoDHMAL. bhirmal for the same subject-matter, upon a diflFerent cause 

of action, the warrant for execution was recalled, and a stay 

order issued under Section 209 of the Code of Civil Pro- 

cedure. 

Against this order an appeal was made to the District 
Judge, Mr. Bosanquet, who entertained the same, and re- 
versed the order, on the ground that the second suit not 
having been instituted against Bdn&chand, who was now the 
holder of the decree against Chejmal and others, Section 209 
of the Code did not authorize the Subordinate Judge to issue 
the stop order. 

Against this order of the District Judge, this application 
was presented to the High Court. 

It was first heard by Pinhey and Na'na'bha'i, J J., on the 
27th of April 1874, and a rule issued in the following 
words : — 

" As no appeal lay to the District Court against an order 
passed by the First Class Subordinate Court under Section 
209 of the Code of Civil Procedure, the Court must, under 
Section 35 of Act XXIII. of 1861, issue a rule nisi to the 
other side, to show cause why the order of the District Court 
of Ahmednagar in this case, dated 1st April 1874, should 
not be set aside and direct stay of execution of the said order 
of the District Court, upon the applicants giving security in 
the District Court for the due performance of the final orders 
of this Court.^^ 

At the argument of the rule on August 17th before 
West and Na'na'bha'i Harida's, J J. — 

Pindurang Balibhadra showed cause : — The order of the 
Subordinate Court was not under Section 209 of the Civil 
Procedure Code, as that contemplates a suit against a decree- 
holder. The very comprehensive words added by Section 
11 of Act XXIII. of 1861 to the repealed Section 283 of the 



»M 



BOMBAY HIGH COURT KEPORTS. 153 

Code, allows sucli an appeal as the District Judge entertained ^^^4. 
in this matter. Even if an appeal does not lie the order of Gambhibal 
the Subordinate Judge is manifestly improper and should be Ba'na'chand 
set aside by this Court. Cu^^mAL 

m JODHMAL, 

Bahiravndtk Mangesh, in support of the rule : — ^The ge- 
neral words of Section 11 of the amending Act should not 
be considered as set aside by the specific words of Section 
209, and should be taken as limited by the words which 
precede them in the section itself. 

West, J. : — We are of opinion that an appeal to the Dis- 
trict Court did not lie in this case. It has been urged that 
as Section 11 of Act XXIII. of 1861 applies not only to the 
particular cases specified therein, but to ^'any other questions 
arising between the parties to the suit, in which the decree 
was passed, and relating to the execution of the decree," 
the order made by the Subordinate Judge in the present 
case was one falling within that enactment, and, therefore, 
open to appeal. But a strictly literal interpretation of the 
words we have quoted, would exclude Bdn&chand from the 
operation of the section, as not having been a party to the 
suit, and on the ordinary principles of interpretation, the enu- 
meration of particulars in the beginning of the section is to 
be taken as a guide to the intention of the legislature in 
using the more general words, which follow, as in the cases 
of Re Royal Liver Friendly Society, (a) and Buke of Buccleuch 
V. Metropolitan Board of Works, {h). That the section 
is not intended to be applied, in its greatest possible 
latitude, to every case of a question in any way relating to 
the execution of a decree, is plain from the cases oiOulawad 
v. Rahimtulla (c) and Ooono Monee Doasia v. Pran Kishore 
Dossee (dj. We think that, regard being had to the purpose 
of the section and its place in the general scheme of the 
Procedure Code, it does not override the operation of Section 
364, taken with Section 209 of Act VIIL of 1859. These 

(a) L. E. 5 Ex. 78 Per Kelly, C. B., p. 80. 

(6) Id, lb. 221. Per Blackburn, J., p. 241. 

(c) 4 Bom. H. C. Rep. A. C. J. 76. 

{d) 13 Calc. W. K. F. B. 69, 
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^^^ two provisions were made law at the same time, and flie 
GAMBmicAL sabseqaently enacted law of 1861, intended mainly to pre- 
Ba'na'chand vent the operation of Section 283 of the Code from being 
Chsjmal evaded or perverted, does not, by any necessary implication, 
J<M>HMAL. repeal the more specific provision, abeady made for the par- 
ticular case, which we have now to consider (Dwarris on St. 
668, 533). Thus the order, made by the Subordinate 
Judge, was not subject to appeal, and the District Judge's 
order of reversal must itself be reversed. 

But it is open to us, on the present application, to exa- 
mine the judicial propriety of the order, made by the Sub- 
ordinate Judge, and we are of opinion that, from that point 
of view, it cannot be sustained. The decree was one for costs 
incurred by a defendant in successfully resisting the plaintiffs 
claim in an original suit, regular appeal and special appeal. 
The defendant was in such a case entitled to an immediate 
recoupment of his expenses and ought not to be deprived of 
it by the plaintifPs filing another suit against him, perhaps as 
groundless as the former one. If such a proceeding were 
recognized as a proper ground for suspending execution for 
costs, a rich man could, by a series of suits, in almost every 
case, wear out the slender means of a poor one. It was not 
intended that the Code of Procedure should be used so as 
thus to become a possible means of injustice and oppression. 
We are not to be understood as expressing any opinion on 
the character of the particular suit now instituted by the 
former plaintiff against the former defendant, but, on general 
principles, we think the Subordinate Judge's order was not 
a proper one, and we must set it aside. Each party to bear 
his own costs throughout in this proceeding. 

Order aceordmgly. 
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[Appellate Civil Jurisdiction.] 

Civil Referred Case. 

Navalmal Gambhiemal Plaintiff. 

Dhondiba' bin BhagvanteaV and ^i^no^hBv.. Defendants. 

LimUcUion Act IX, of 1871, Schedule IL, Article 76, cmd Section 23 — 
Bondpaydble by instalments — Waiver of default. 

A bond dated the 23rd August 1870, stipulated payment of Bs. 39 for 
principal and Es. 9-12-0 for interest, making in all Rs. 48-12, by monthly 
instalments of Ks. 1-8-0, with the conditions, 1st, that in default of 
payment of a monthly instalment interest should be paid at IJ per cent, 
per mensem till the whole amount was paid, and 2nd, that in default of 
payment of any two of the monthly instalments, the whole of the principal 
should become payable at once, exclusive of interest, from the date of the 
bond. Two instalments being overdue on the 24th October 1870, the 
whole principal became payable at once. In an action brought by the 
obligee on the 4th June 1874 for the recovery of the money : 

Held that the claim was wholly barred, as the first condition amounted 
only to a proviso that the obligee might exercise a right of waiver and 
accept payment by instalments instead of suing for the whole, and there 
was nothing to show that he had exercised such right of waiver. 

pUBSl^TJl MANICKJI, Judge of the Small Cause Court 
^ at Ahmednagar, referred this case for the opinion of the 
High Court with the following statement : — 

'^ On the 4th June last the plaintiff in this suit presented 
to this Court a plaint for the sum of Rs. 40-0-0, alleged to 
be due on a bond passed to him by the defendants on the 
23rd of August 1870. 

''The wording of this bond is peculiar, though by no 
means uncommon in this part of the country, and as a diver- 
sity of opinion seems to have prevailed among the former 
Judges of this Court, as to the right construction of the 
same, I think it desirable that the question be finally settled 
by the High Court. 

" After mentioning the names of the parties and the date, 
the bond proceeds in the following words : — 

' That we have borrowed from you Rs. 39-0-0 as principal, 
and allowed Rs. 9-12-0 as savdi (or interest), in all Rs. 
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1 874. 48-12-0. This sum we agree to pay by monthly instalments 

Navalmal of Rs. 1-8-0 from month to month, on receiving a receipt 
Gambhirmal . , . 

V. thereof ; we will not dispute the payment without receipt. 
Dhondiba' 
BIN Shag- ' lat Condition. — In default of the payment of a monthly 

instalment we agree to pay interest at Rs. 1-8 per cent, per 

mensem till the whole amount is paid. 

> ' 2nd Condition, — Or in the course of payment of the whole 
debt, if we fail to pay any two monthly instalments, we 
promise to pay the whole amount, viz., Rs. 39-0-0, exclusive 
of {savdi) interest, at the rate above stated from the date 
of the bond then and there. 

' We will not raise objection for savai, or payment by 
monthly instalments, but whatever payment is made will be 
deducted according to receipts.' Then follow two important 
clauses : — 

^ For the satisfaction of the bond we bind ourselves by the 
aforesaid two conditions. 

' Satisfaction will be made in accordance with any one of 
the aforesaid two conditions in which way you may prefer to 
have the bond satisfied/ 

" Thus your Lordships will perceive that the bond is made 
payable in a two-fold manner at the option of th« creditor. 
He may either, on defendants^ failing to pay any two instal- 
ments, proceed against them for the whole amount at once 
under condition No. 2, or he may proceed against them for 
the instalments, under condition No. 1. 

'^ The defendants have made a de&ult in paying any of 
the instalments. Consequently, as the bond is dated the 
23rd August 1870, the plantifE's right to sue on the whole 
amount accrued on the 24th October 1870. But as he has 
not presented his plaint till the 4th of this month, his right 
to sue the defendants under condition No. 2 of the bond is 
barred by the Law of the Limitation of Suits : Ndr&yandp- 
pa Jnn Appd Hegde v. Bhdshar Parmayd (a) and No. 75, 
Schedule II., Act IX. of 1871. 

(a) 7 Bom. H. C. Rep. A.C.J. 125. 
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*' The question now arises whether the plaintiff, being 1874. 

time-barred from suing the defendants under condition No. Navalmal 

2 of the bond, can bring a suit against them under condition ^^^^^^^^^ 

No. 1 of the same. ' Dhondiba' 

BIN Bhag- 

VANTRAV. 

'^ I am of opinion that he can do so for such of the in- 
stalments as are due and not barred by the Law of Limita- 
tion (Bourke^s Law of Limitation, 3rd Edition, page 28), 
and I have accordingly accepted his plaint subject, however, 
to the opinion of the High Court on this reference. 

'^ I do not see that the bond, as set forth above, and 
which is clear and express in its terms, restrains the creditor 
to any one mode of recovering his debt, by clause (f) of the 
said bond the defendants bind themselves to satisfy the 
plaintiff^s claim in whichever way it is made. Bonds of 
this nature are common and well-known in this part of the 
country. Every creditor is at liberty to protect himself in 
any legitimate manner, and to propose such terms as would 
ensure his recovering the money he advances. Bonds of the 
description under consideration appear to me to be reason- 
able and not likely to work any undue hardship on the 
debtors. 

'' I am, therefore, of opinion that the plaintiff in this suit, 
being barred from proceeding under condition No. 2 of the 
said bond, is not prevented from proceeding to recover, 
under condition No. 1, such of the instalments as are not 
already barred by the Indian Limitation Act of 1871. 

'^ The question, therefore, for your Lordships* decision is, 
whether, under the circumstances above stated, the plaint 
in this suit is to be accepted or rejected.'^ 

The reference was considered by Wbstropp, C.J., and 
Kbmball, J., on the 18th August 1874. 

Westropp, C.J. : — The High Court is of opinion that, by 
reason of there being two instalments overdue on the 24th 
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1874 October 1870, upon the bond dated the 28rdAugust 1870, the 
Navalmal whole of the principal moneys, Rs. 39, became due under 
,,. the terms of the bond upon that day. Nothing amounting 

BiN^B^^- ^ ^ waiver of the right to sue on that day for the whole of 
vantra'v. the principal appears to have since taken place, as for in- 
stance an acceptance by the obligee of payment of one or 
more instalments so as to bring the case within the excep- 
tion in item 75 of the 2nd Schedule to Act IX. of 1871. In 
Hemp V. Oarland (b), LobdDenman, C.J., said — "If he (the 
plaintiff) chose to wait till all the instalments became due, 
no doubt he might do so ; but that which was optional on 
the part of the plaintiff woald not affect the right of the 
defendant, who might well consider the action as accruing 
from the time the plaintiff had a right to maintain it '^ (see 
also 7 Bom. H. C. R. 125 A. 0. J.). The second portion of 
Section 23 of Act IX. of 1871 deserves attention. The first 
part of that section provides that in the case of fresh 
breaches of contract, there shall be a fresh period of limita- 
tion for each breach, but the second part of that section 
enacts "That nothing in the former part of this section 
applies to suits for the breach of contracts for the payment 
of money by instalments, where, on default made in pay- 
ment of one instalment, the whole becomes due.'^ This is 
followed up by item 75 in the second Schedule to the Act, 
which expressly lays down that " on a promissory note or 
bond payable by instalments, which provides that, if default 
be made in payment of one instalment, the whole shall be 
due,^^ the time when the period of limitation begins to run 
shall be " the time of the first default, unless where the 
payee or obligee waives the benefit of the provision, and 
then when fresh default is made." The condition in tiie 
contract here being that, in default of payment of any two 
monthly instalments, the whole of the principal, Es. 39, 
should become due, and there being no waiver of that con- 
dition, this Court is of opinion that time began to nm 
against the plaintiff on the 24th October 1870, and that his 
suit, not having been instituted until the 4th of Jane 1874, 

(&) 4 Q. B. 619 S. C. L. J. ; 12 Q. B. 134. 
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is wholly barred. There is, it is true, a proviso in the bond ^^74. 



here that the obligee might waive the right to sue for the Navalmal 
whole, and, instead, accept payment by instalments, but ^hirmal 

that proviso gave him nothing more than the right of waiver I^hondiba' 

which the law gave him, which right, as has been above vantraV. 
observed, there is nothing here to show that he exercised. 



[Appellate Civil Jurisdiction.] 

Special Appeal No. 133 of 1874. 

Ba'la'ji Ra'mchandra Defendant and Appellant 

Gaja'nan Ba'ba'ji Plaintiff and Respondent. 

Highis of prior and puisne aUouMng creditors — AUenatUm — Attachment — 
Act VI JL 0/1859, Sectims 240, 270. 271. 

A private aUenation of property, while under attachment, is null and void 
only as regards the attaching creditor and those who claim under or through 
the attachment. Anund Ldll Doss v. Jullodhur Shaw (17 Calc. W. R 
Civ. Rul. 313) followed (a). 

The fact that a puisne attaching creditor mentioned, in his application 
for attachment and sale of certain property of his judgment-debtor, that the 
same property had already been attached at the instance of another execu- 
tion-creditor, does not render the puisne creditor a claimant through the 
first attaching creditor, 

A puisne attaching creditor cannot be regarded as claiming through a 
prior attaching creditor, though the assignee of an attaching creditor's 
rights, or the next of kin of a deceased attaching creditor, may be said to 
claim under or through him. 

Act VIII. of 1859, Section 240, is for the benefit of an attaching creditor 
(subsequent to, and in defiance of, whose attachment, the priyate alienation, 
thereby declared void, has been made), and of those claiming under or through 
him, and not for the benefit of puisne attaching creditors, whose attachment 
is laid later than such private alienation. 

Sections 270 and 271 of the Civil Procedure Code apply only to cases 
where there has been a sale under the first attachment. 

npHIS was a special appeal from the decision of E. Hosking^ 
Acting Assistant Judge at Satara^ in Appeal No. 13 of 
1873, reversing the decree of Amrit Shripat, Subordinate 
Judge of Karad. 

(a) See 11 Calc. W. R. App. from 0. J. 1. 
21 H C . 
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1874. 



Ba'la'ji 
Ra'mchan- 

DRA 
V. 

Gaja'nan 

Ba'ba'ji. 



The facts of the case, so far as they are material to this 
report, are briefly these : — 

A house with its site, the property of one SitSrdm Dikshit, 
was attached by his judgment-creditor Sakhdrdm Dikshit. 
Subsequently, on the 12th September 1869, the plaintiff 
Gajdnan purchased the house and site from the said Sitar&m 
Dikshit and another, part of the purchase-money being used 
by Sit^r^m in payinghis judgment-creditor, Sakh&rilm Dikshit, 
the amount of his decree. Sakh^ram, consequently, did not 
deposit mone^ in Court for expenses of the sale. The attach- 
ment, therefore, was raised by the Court on the 30th Novem- 
ber 1869. On the 16th September 1869, Vdsudev Eam- 
chandra, another judgment-creditor of Sitdrim, applied for 
the attachment and sale of the aforesaid house and site. 
Vdsudev stated in his application that the property had 
already been attached by Sakhdr5.m Dikshit, and prayed that 
in the event of its sale under the prior attachment, the sur- 
plus proceeds might be applied to the satisfaction of his 
(Vdsudev's) own decree. The property, accordingly, was 
again attached on the 4th July 1870, and purchased by the 
defendant Balaji Bdmchandra at the Court's sale. Gajdnan, 
therefore, brought the present suit to establish his right to 
the house, after having failed in his attempt to raise, under 
Section 246 of the Civil Procedure Code, the attachment 
placed by Vasudev. The defence chiefly was that the sale 
to the plaintiff was null and void, inasmuch as it was made 
while the property was under attachment. The Subordinate 
Judge threw out the plaintiff's claim on that ground. Bat 
the Assistant Judge in appeal, on the authority of a ruling of 
the Privy Council referred to in the judgment of the High 
Court, reversed the decree of the First Court, and, holding 
the plaintiff's purchase valid, awarded the house to hiuL 

In special appeal it was contended (1) that the sale to the 
plaintiff, being admittedly made while the property was 
under attachment, was null and void, and (2) that the deci- 
sion of the Appellate Court was opposed to the provisiona 
of Sections 240, 270, and 271, of the Civil Procedure Code. 
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The special appeal was argued before Westropp, C. J., and 
Kemball, J., on the 24th August 1874. 

Jandrdan Sakhardm Oddgil for the appellant. 

Bhairavndth Mangesh for the respondent. 

Wbstropp, C.J : — The Court is of opinion that the Assistant 
Judge rightly applied the Privy Council decision in Anund 
Lull Doss V. Jullodhur Shaw (6) to this case. The fact that 
the puisne attaching creditor (the appellant) mentioned in his 
darhhdst of the 16th September 1869, whereby he sought 
an attachment of the property in dispute, that it was already 
under attachment by the prior execution-creditor, Sakh5.rdm 
Dikshit, does not render the puisne creditor a claimant 
through the first attaching creditor. Moreover, the first 
attachment . was raised on the 30th November 1869 for 
non-payment, by the first attaching creditor, of the. expenses 
of such sale as might take place under it, so that it was no 
longer in existence when the appellant^s attachment was 
laid on the property upon the 4th July 1870. 

An assignee of an attaching creditor's rights or the next 
of kin of a deceased attaching creditor may be said to claim 
under or through the attaching creditor, but we are unable to 
perceive that a puisne attaching creditor can be regarded as 
claiming through him. Sections 270 and 271 of the Civil 
Procedure Code apply only to cases in which there has been 
a sale under the first attachment. Section 240 is for the 
benefit of the attaching creditor (subsequent to, and in defi- 
ance of, whose attachment the private alienation, thereby 
declared void, has been made), and of those claiming under 
or through him, and not for the benefit of puisne attaching 
creditors, whose attachments are laid on later than such pri- 
vate alienation. The private alienation in the present case 
having been found to be a bond fide transaction, and having 
priority over the appellants attachment, we aiSSrm the decree 
of the Assistant Judge with costs. 

Decree afirmed with costs. 

(6) 17 Calc. W. R. Civ. Rul. 313. 
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[Appellate Civil Jubisdiction.] 

S'pedM Appeal No. 26 of 1873. 
A. Da'dibha'i J ah a'ngieji Plaintiff and Appellant. 



^ Ka MJi BIN Bha u and 



others Defendants and Respondents. 

ShUotri landa---Indmddr&^JRegulatim L of 1808, Sec. 4— Right qf 
Indmddn to nUae the aeaaeaement on ShUotri landa — PrescripHve right (/ 
Indmddre to recover from ShUotriddre the revenue formerly paid by the laUer 
to Oovemment. 

Goyemment, by an mdentnre dated the 2Gth January 1819, oonveyed to 
A and B and their heirs and asaignB certain villages in the Island of Salsette, 
with the exception of such spots of ShUotri tenure as might be therein, or on 
any part thereof ^ which could only become the property of A and B, on 
their purchasing the same &om the . proprietors. Since 1819, the holders of 
these ShUotri lands had paid to the grantees and their heixs assessment 
(or rent) at a fixed rate which, before the grant, they used to pay to Qovem. 
ment. In an action brought by an heir of A and B in 1868 to recoyer an en- 
hanced rent or assessment levied on these lands : 

Held that the effect of the exception in the Indenture of 1819 being to 
throw upon the plaintiff the burden of proving his right to enhance the rent 
(or revenue), which he had failed to do, and Regulation I. of 1808, Section 4, 
clauses 1 and 2, containing admissions by Grovemment (which then was 
the immediate landlord of the Shilotrid&ra), that Gbvemment itself had no 
such right, plaintiff was consequently not entitled to raise the rent. 

Held also that though the language of the eiception was so large that it 
might have been construed to exclude any right on the part of the grantees 
to receive rent (or revenue), yet that as the defendant or his predecessors 
had, ever since 1819, paid to the plaintiff and his predecessors the revenue 
paid before that time to Government, that revenue passed under the Inden- 
ture of 1819 to the grantees in the deed. 

THIS was a special appeal from the decision of G. Ayerst^ 
Assistant Judge at Tanna^ affirming the decree of the 
Subordinate Judge of the same place. 

The special appeal was argued before Wbstkopp, C. J., and 
Kemball, J.^ on the 2nd September 1874. 

Macpherson (with him Shdnidrafm Ndrdyan) for the appel- 
lant. 
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Vishvandth Ndrdyan Mandlik for the respondent. 1874. 



Wbstbopp, C.J.:— In this case, the sole question is, whether ^J^awbha'i 
the plaintiff, who is Indmddr of (amongst other villages) v, 

the village of Dahisur or Dyenseer, in the Island of Salsette, is Bha'u. 
entitled to raise the rent (or revenue assessment) payable to 
him in that capacity by the defendant, who is the occupant of 
certain lands in that village. There was also in the courts 
below a question whether the lands, the subject of the present 
claim, are SIAiZofn lands, which question has, in both of those 
courts, been determined in the affirmative, and it has been 
admitted by the learned counsel for the appellant (plaintiff) 
that he cannot, on special appeal, dispute that finding. Silotri 
alids Shilotri alias Shelowtr alia^ Serrotore lands are men- 
tioned in Section 4 of Regulation I. of 1808 as follows :— 

" First — ^There has existed from that time (the period of 
the acquisition by the British of the Island of Salsette 
(Sashti) in A.D. 1744 by conquest) a description of landed 
property, under the denomination of Shelowtr (called also 
Serrotore), and consisting of lands said to have been acquired 
by the natives on favourable terms of tenure, by purchase from 
their Portuguese masters, which property has been respected 
throughout the subsequent revolutions. 

* '^ fSfecond.— Another description of Shelowtr tenure con- 
sists of certain spots of ground gained from the sea by em- 
bankment, or brought into cultivation from the jungle or 
forest, at the personal expense of individuals, who have thence 
continued to pay thereon, in several instances, a fixed quit- 
rent without reference to the produce.^ 



}> 



Section 36 of the same Begulation in its 9th, 10th, 11th, 
12th, 13th, and 15th clauses, and Section 59, take a dis* 
tinction between Serrotore holdings of white batty ground 
(chowka) and Serrotore holdings of black batty ground, 
otherwise styled khara or salt batty ground, which is pro- 
bably the same distinction as that taken in Section 4, already 
quoted. The 48th secUon of the same Begulation shews 
that Government, in making a grant of lands in the village 



I 



J 
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1874. of Powey and other villages in the same Island in a.i>. 1799 



Da'dibha'i to Mr. Helenus Scott, expressly excepted such parts thereof 
^ as were of Serrotore tenure, and, in that exception, took no 

BVmji bin distinction between white and black batty ground. 

The present plaintiff claims to be Indmddr as son of 
Jehdngir Ardasir. Cursetji Ardasir and Jehdngir Ardasir 
were the sons of Ardasir Dady, with whom Government had 
agreed to exchange the village of Dahisur and other villages 
in Salsette for certain lands in the Island of Bombay. 

ArdasirDadyhaving died before that agreementwas carried 
into effect. Government, by an Indenture of exchange, dated 
the 25th January 1819, executed in pursuance of that agree- 
ment, conveyed the village of Dahisur (which was there 
described as containing 27 parahs and 18^ adolies of black 
batty ground and 197 morahs, 1 parah, and 6 J adolies of 
white batty ground) and the said other viUages in Salsette 
to Cursetji Ardasir and Jehdngir Ardasir and their heirs and 
assigns, '^ with the exception of such spots of Serrotore tenure 
as may be therein or on any part thereof, which can only be 
the property of the said Cursetji Ardasir and Jehdngir Ardasir 
on their purchasing the same from the present proprietors 
thereof.^' 

The Assistant Judge has not only found that the lands, 
the rent of which is sought to be enhanced by this suit, are 
Shilotri lands, but that they were so previously to the date of 
the Indenture of the 25th January 1819> which finding 
is admitted by counsel to be conclusive on this Court. The 
defendant, in his written statement, admits that, for up- 
wards of thirty years before the bringing of this suit, he has 
paid assessment on his Shilotri land to the plantiff at a fixed 
rate. 

It is in fact now admitted on both sides, that the rate 
at which assessment on the defendant's lands was paid to 
Government before the grant (in exchange) of Dahisur, &c., 
to the defendant's ancestors in 1819, was 5 rupees, 2 annas, 2 
pies, and that the same rate has been since paid to those gran- 
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tees, without variation, down to 1863-64, when the attempt 1874, 



was made by the plaintiff to raise the rent in conformity with Da'dibha'i 
the new valuation then made by the survey officers of Go- «'^^^^<*"*Ji 

vemment, and that there is not any evidence of any different R^mjibin 

. . . Bha'u 

rate having been at any time whatever paid by the Shilotri- 

ddrs (including the defendant) to Government. 

Both of the courts below have found that, under the above 
circumstances, the plaintiff is not entitled to raise the rent, 
and the question for our decision is whether or not that 
ruling is right in law. 

The language of the exception in the Indenture of 1819 
is very large, and might perhaps, in the absence of proof of 
payment of rent by the defendant and his predecessors, have 
been construed to exclude any right on the part of the 
grantees even to receive rent (or revenue) in respect of 
Shilotri lands. The exception does not make any distinction 
betw-een the Shilotri lands described in the first clause of 
Section 4 of Regulation I. of 1808, and those described in the 
secotid clause of the same section, nor between white and 
black Shilotri batty ground, and in both of those respects 
the exception in the Indenture of 1819 tallies with the de- 
scription, given in Section 48, of the exception in the grant 
of 1799 of the village of Powey to Mr. Helenus Scott. The 
Regulation of 1808, however, shows that Shilotri lands (both 
of white and black batty) paid revenue to Government, and it 
appearing that, ever since 1819, the defendant or his prede- 
cessors in the /SAiZofn holding have not paid revenue to Govern- 
ment, but have, without question, paid regularly to the plaintiff 
and his ancestors the rent or revenue of Rs. 5*2-2, which had 
previously been paid to Government, we think we are bound 
to hold that the right to that revenue passed under the In- 
denture of 1819 to the grantees in that deed. But we are 
clearly of opinion that the effect of the exception was to pre- 
serve to the Shihtriddrs his rights over the land as they then 
stood, and that the burden is thereby cast upon the plaintiff 
tp prove his right to enhance the revenue, and that he not 
onlv has failed to prove any such right on his part^ but that 
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1874. the first and second elapses of Section 4 of Regulation I. of 



Oa'dibha'i 1808 contain admissions by Government (which then was 
Jaha'ngirji ^j^^ immediate landlord of the Shilotriddrs) tending to show 



V. 



Ra'icji bin that Goyemment had not any such rieht. Under these cir- 
Bhau. "^ ° 

cumstances^ we must affirm the decree of the Assistant Judge 

^ with costs. 

Decree affirmed with costs. 



[Appellate Obiminal Jubisdiction .] 
Sept. 2. Reg. v. Sakha'ba'm Mukundji and three others. 



The Indian Evidence Act, I, of 1872, Sees, 6, 11, 163, 155, and 165— Cross- 
examination of a witness after his examination ffy the Court — Trial by Jury — 
Evidence properly admMt^d ufithheldfrom the Jury — New trial. 

The principle that parties cannot, without the leave of the Conrt, cross- 
examine a witness whom, the parties having already examined or declined 
to examine, the Court itself has examined, applies equally whether it is 
intended to direct the cross-examination to the witness's statements of fact, 
or to circumstances touching his credibility, for any question meant to im- 
pair his credit, tends (or is designed) to get rid of the effect of each and 
every answer, just as much as one that may bring out an inconsistency or 
contradiction. Section 155 of Act L of 1872. 

The statement of a witness for the defence, that a witness for the pro- 
secution was at a particular place at a particular time, and consequently 
could not then have been at another place, where the latter states he was 
and saw the accused persons, is properly admissible in evidence, even 
though the witness for the prosecution may not himself have been cross- 
examined on the point. Sections 5, 11, and 153 (Illustration C) of Act I. of 
1872. 

Where such a statement, after being admitted, was withheld from the 
Jury, the High Court ordered a new trial. 

fTlHE four accused persons were tried and convicted of the 
■^ offences of mischief by fire and. being members of an 
unlawful assembly, by N. Daniell, Acting Session Judge of 
Poena, and a Jury, and sentenced, for the former offence, to 
five years, and for the latter to six months^ rigorous im- 
prisonment. 

The material facts are as follows: — 

The accused were charged with having sfet fire to a 
MSh&rwdd^ of the village of Wdhle, After examiuipg 
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sevei^al witnesses, the prosecutioii examined a witness named ^^^' 
Kdlu Situ. The defendant's Vakil having declined to cross- Reg. 
examine him, the Session Judge asked him several ques- Sakha'ra'm 
tioris, which elicited matter unfavourable to the accused per- ^^ ^-^^^^ 
sons. Their Vakil thereupon requested the Judge to allow others, 
hiim to cross-examine him, with a view to test his veracity; 
but the Judge refused to allow him to be questioned, except 
on the matter already recorded in answer to the Court. The 
Vakil did not avail himself of this permission* 

After the close of the case for the prosecution the evi- 
dence for the defence was gone into. This included the evi- 
dence of witnesses Dhondu and Janaku, who, among other 
things, stated that two of the witnesses for the prosecution, 
named SSvlii and SomiS, were at Dhond Village, and not 
at the village where the fire took place, at the time when 
they stated they Saw the accused persons there. In the 
charge to the Jury, the Session Judge, with regard to the 
evidence of Dhondu and J&naku, observed :—^' This as evi- 
dence to impeach the credit of the witnesses Sdivlii and 
Somid is inadmissible; and as the alleged fact that they were 
in Dhond on that afternoon is not incompatible with their 
having visited Wdhl6, a neighbouring village, on the same 
afternoon, and as the witnesses Sdvlii and SomiS have not 
been asked whether they were not at Dhond on that after- 
noon, this part of the evidence for the defence cannot be 
taken as contradictory of the alleged fact that the prisoners, 
or certain of the prisoners, were seen approaching, and at 
S&yWu house.'' 

The appeal was heard by West and Na'na'bha'i Habi- 
da's, JJ. 

Leith {withhiaL Shdntdrdm Ndrdyan) for the appellants: — 

The Session Judge was wrong in not allowing KAlu Situ 
to be cross-examined, and in withholding from the Jury 
the statements of Dhondu and Jfinaku. 

Dhirajldl Maihurddds, Qovemment Pleader, for the Crown. 
22 HC 
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1874- The jadgment of the Court was delivered by 



^^' West, J. :— The objection on the ground of the Session 

Sakha'ra'm Judge having declined to allow one of the witnesses to be 
and three cross-examined cannot be sustained "When the counsel for the 
otherg. prisoner has examined or declined to cross-examine a witness, 
and the Court afterwards^ of its own motion, examined him; 
the witness cannot then, without the permission of the Court, 
be subjected to cross-examination. When, after the examina- 
tion of a Tfitness by the complainant and the defendant, the 
Court takes him in hand^ he is put under special pressure as 
the Judge is empowered to ask any question he pleases, in 
any form about any fact relevant or irrelevant (Section 165, 
Indian Evidence Act); and he is, therefore, at the same time 
placed under the special protection of the Courts which may, 
at its discretion, allow a party to cross-examine him, but this 
cannot be asked for as a matter of right. 

This principle applies equally whether it is intended to 
direct the examination to the witnesses statements of fact, or to 
circumstances touching his credibility, for any question meant 
to impair his credit tends (or is so designed) to get rid of the 
effect of all his answers, and of each of them just as much as 
one that may bring out an inconsistency or contradiction. 
It is then a cross-examination upon answers — upon every 
answer given to the Court, and is subject to the Court's 
control. 

The next point is that the Judge misdirected the Juiy 
in telling them that the evidence of Dhondu and Jdnakn, 
who were called by the defence to contradict the statements 
of Savlid and Somid, that they saw the accused at W^hl^ 
when the Mahdrw^dd was burnt, is inadmissible. The 
Session Judge said that the evidence of Dhondu and Jdnakn 
that Somi& and Savlid were at Dhond (the latter witnesses 
having said that they were at Wdhl^ was not admissible 
to impeach their credit, and that as Savlid and Somid were 
not cross-examined by the defence, as to whether they were 
or were not at Dhond in the afternoon of the day the fire took 
place, and it was possible for them to have been during 
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the same afternoon at both places. The statements of Dhondu l^'J^' 
and Janaku could not be considered to contradict the state- R«»- 
ments of these witnesses. Sakha'&a'm 

MUKTTNBJI 

and tliroe 
The rule of English law on this point is that the credit of a othenu 

witness may, amongst other ways, be impeached by evidence 

of facts, contradictory of the evidence given by him. The 

express provision of the Indian law is less extensive. The 

witness's credit, it is provided, can only be impeached in 

certain specified ways (Section 155), that is, by questions or 

by testimony going directly to his credit, not mediately 

through a contradiction of the particular matter deposed to 

by him in the case. 

In the present instance the Session Judge seems to have 
been mistaken in supposing that Dhondu and JSnaku were 
called to impeach the credit of Savlid and Somia in the sense 
of the section of the Indian Evidence Act first referred to. 
They were called to contradict Savlid and Somi&'s state- 
ments. Their evidence,though not as to the fact in issue, was 
as to facts which in connection with other facts made the 
existence of a relevant fact, one immediately connected with 
a fact in issue highly improbable, and under sections 5 and 
11 of this Act such testimony was relevant and admissible. 
If it is true, as Dhondu and Jdnaku allege, that SavUd and 
Somi£ were at Dhond till the afternoon of the day of the 
fire, it is highly improbable that Savlid and Somid could 
have left Dhond at about 11 a.m. or noon, and therefore 
highly improbable that the accused should have been seen by 
them at Wdhl^, as they assert, at about 1 p.m. The case is 
like that in Illustration ((7) to Section 153 of the Indian Evi- 
dence Act, which shows that the admissibility of the testi- 
mony does not depend on the cross-examination of the 
witnesses to be contradicted. 

The evidence having thus been properly admitted, it ought 
not to have been withdrawn from the consideration of the 
Jury, as it virtually was, by the Session Judge's charge. Its 
tendency was clearly to show that the alleged fact deposed 
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^874. to by Savlid and Somi5 of the accused having been seen bj 

I^o- them at a particular time and place^ was not one that had 

Sakha'ra'm really occurred^ and it ought to have been allowed to have 

and tjSee^ its natural weight with the Jury. We must, therefore, order 

others. ^ a new trial. 

Proceedings annulled, emd a new trial ordered. 



[Appellate Criminal JuRismcrioN.] 

^^P*- ^- Application for exercise of Courtis Extraordinary Griminal 

Jurisdiction, 

No, 40 of 1874. 
In re Haeiba'm Bibbha'n, 

Itecognkance bond— The Code of Criminal Procedure, Sec. 502: 

A Magistrate has no jurisdiction to call on a person who has entered iiit» 
a recognizance bond, under Section 493 of the Code of Criminal Procedure^ 
to pay the penalty or show cause why he should not do so, without previ. 
ous primd fdcie proof, by which is meant evidence on oath, that it has been 
forfeited. Section 502 of the Code of Criminal Procedure. 

'PHB petitioner, Harir&m, was directed by the Magistrate, 
t. P., W. W. Lock, to pay the penalty of a recognizance 
bond. His order was allowed to stand by A. Bosanquet, 
Session Judge of Ahmednagar. 

The application for the exercise of the Court's extra- 
ordinary jurisdiction was heard by West and Na'na'bha'i 
Harida's, JJ. 

Honourable V. N. Mandlih for the applicant. 

Vhirajldl MathurdddSy Qovemment Header, for the Crown. 

The facts, in so far as they are material, appear in the 
following judgment of the Court delivered by 

West, J. : — ^The petitioner applies for the exercise of the 
Court's extraordinary jurisdiction. He was directed by Mr» 
Lock, Magistrate, First Class, in the Ahmednagar District, 
to pass a recognissance bond to keep the peace under Section 
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493 6f the Code of Criminal Procedure, and having been re- ^874. 

ported by a Police Officer to have broken the conditions of In re 

Habira'm 
the bond, the Magistrate declared it forfeited, and exacted Birbha'n, 

the penalty, without having formally taken and recorded evi- 
dence before calling upon him to show cause against such 
forfeiture. 



The Session Judge, under Section 295 of the Code, refused 
to interfere, or to report the proceedings to the High Court. 

The question we have to determine is, whether the use of 
the words ^^ whenever it is proved '' in Section 502 makes it 
necessary that evidence should be taken and recorded by the 
Magistrate in the usual way in order to afford a foundation 
for his jurisdiction to call on the party to show cause, and 
to declare his recognizance forfeited, or whether his failure 
to do so is a mere irregularity which can be waived by the 
party affected omitting to take an objection. We are of 
opinion that the taking and recording of evidence are 
essential, and that when this is not done there is a failure of 
jurisdiction, the defect in which cannot be cured by silence or 
neglect, or waiver, positive or negative, of the party interested 
(a). We are led to this conclasion by a comparison of several 
sections of the Code. Section 530 prescribes that whenever a 
Magistrate is satisfied that a dispute, likely to induce a breach 
of the peace, exists, he is to proceed in a certain way. The 
jurisdiction to adopt that procedure accrues when the Magis- 
trate, on such information as he thinks sufficient, is satis- 
fied, and has recorded that he is so. Section 141 of the Code 
enacts that "a complaint, or a police report, gives jurisdiction 
to a competent Magistrate to inquire into, or try, an offence 
covered by the facts complained of or reported, and also to try, 
and commit for trial, any person who, at the time when the 
complaint or report is made, or subsequently, appears to have 
committed the offence disclosed/' but it does not say a police 
report gives jurisdiction to a Magistrate to call on a person^ 

(a) See the remarks of the Judges in Park Chie Iron Company v, Coates, 

L. B. 5 C. P. 634 and Broom's L. M. 670. 



Birbha'm. 
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^^^ who has given a recognizance bond, to pay the penalty with- 
/» re ^ out previous primd facie proof that it has been forfeited. 

What affords the strongest inference, however, is Section 
491, which relates to calling npon persons to give recogni- 
zances. Explanation I. requires a credible report or other 
information, and it is enacted that one Magistrate cannot bind 
over a person until he has adjudicated on the evidence. The 
expression used in Section 502 is very much stronger. It is 
' " whenever it is proved,'' and therefore proof, at least primd 
facie, that a bond has been forfeited, is necessary before he who 
was bound by it can be called on to pay the penalty or show 
cause against his doing so. It is but reasonable and consistent 
that the Legislature should have required a more careful and 
deliberate procedure in this stage than in the earlier one pro- 
vided for by Section 491. There must, we think, in the first 
instance, be proof in the ordinary legal sense, that is, evidence 
on oath, to ground the Magistrate's further procedure under 
Section 502. We must, therefore, annul the proceedings, 
and order the fine to be refunded. 



[Appellate Oeiminal Jurisdiction.] 
Sept. 10. Reg. v. Ba'pu Ya'dav and Ra'ma' Tulsiba'm. 

Com— Money— Indian Penal Code, Sees. 230 and 231. 

The test of whether a coin is money or not, is the possibility of taking 
it into the market and obtaining goods 6f any kind in exchange for it. For 
this its valne must be ascertained and notorious : Held, therefore, that to 
counterfeit a coin of the Emperor Akabar's time was not an offence under 
Sections 230 and 231 of the Indian Penal Code. 

T^HIS was an appeal from a conviction for counterfeiting 
coin by A. Bosanquet, Session Judge of Ahmednagar^ 
and a sentence of seven years^ rigorous imprisonment. 

The Judge held it proved that one of the accused per- 
sons made certain coins, bearing on one side the superscrip- 
tion " Jaldluddin Akabar Badshdh Qizi San 988 ''; and on the 
other the celebrated formula of the Mahomedan faith, viz:— 
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'^ There is no other G-od but the one God, and Mahomed is the 1874. 



Prophet of QodJ' He also held it proved that the second Reg. 
accused was present when these coins were made, Ba'puYa'dav 

... and Ba'ma' 

The Judge, m his findmg, then went on to say : — ^^ The Tulsiba'm, 
Mahomedan School-master Sharif Ali Beg says that he has 
seen a great many genuine coins similarly superscribed. 
The Shroff Multinchand says that he would buy coins like 
these, if genuine, and would give one or two annas more than 
a Queen's rupee, or even more, for each of them. He, there- 
fore, considers the stamp on them to imply that they contain 
a certain amount of silver, and are of a certain value. This 
is all that is required by a coin, for it is to be used as an 
instrument of commerce. Whether small shop-keepers in 
the Bazar would take such coins or not is not quite material. 
It 'is enough for the purposes of this case, that money dealers 
would treat them as money.' ' 

The appeal was heard by West and Na'na'bha'i Harida's, 
JJ. 

Shdntdrdm Ndrdyan for the appellant: — The coins which 
the accused are convicted of counterfeiting were not money; 
and they were intended to be used only as ornaments. No 
offence is therefore committed. 

Dhirajldl Mathurddds, Government Pleader, for the Crown. 

Per Curiam: — A coin is metal used for the time being as 
money. Money is a general standard of value and medium 
of exchange. The test of whether a particular piece of 
metal is money or not (supposing it genuine), is the pos- 
sibility of taking it into the market and obtaining goods of 
any kind in exchange for it. For this its value must be as- 
certained and notorious ; that it is known to persons of spe- 
cial skill or information is not sufficient. In the present 
case it was necessary to call an expert to siay what the coin 
was of which the tokens in the prisoners' possession were 
imitations. This was in itself a proof that it could not be 
money^ the knowledge of which must be generally diffused 
in order that it may discharge its necessary functions. A 
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1874. second witness was called^ who deposed that he would pui'- 



Reo. chase coins of the kind imitated at a particular price. This 
Ba'puYa'dav'''^*^ itself a denial that they were money. The witness 
s^LRa'ma' referred them to quite another standard as the measure of 
their value, and described what he would do as " buying/' 
which is applied not to money passing as money, but to 
things taken in exchange for money. The test of common 
usage or notoriety, which, according to I Russell on Crimes 95, 
determines whether old coins are the Queen s coins, is still 
more applicable to the determination of whether they are 
current coins, or, as the Indian Penal Code says, ''used for 
the time being as money.'' 

It is clear that the tokens imitated in this case were not 
money, and therefore not coins within the meaning of Section 
230 of the Indian Penal Code, and the conviction and sen- 
tence must be reversed. 

Conviction and sentence reversed. 



,/i^>^^^^4^^y^f^ , 



[Appellate Civil Jurisdiction.] 

Sept. 10. Special Appeal No. 11 o/1874. 

Eango Vithal and ajuother. Defendants and Appellants, 
Bikhivada's bin Ra'tachand. Plaintiff and Respondent. 

Limitation— CivU Procedure Code, Sec, 259^8wnmary order— PosseasUm. 

The words " suit to establish his right" in Section 269 of the Civil Proce- 
dure Code mean a suit to establish his right to preaeiU possession ; but where 
there is a subsisting right which is contradicted by the summary order 
under that section, and which is to be properly asserted by such a suit, the 
suit, by the person dispossessed or refused possession, to establish his right* 
must be brought within one year from the date of the order, failing which 
he cannot sue afterwards on any portion of such ri^ht. It is otherwise, 
where his right is consistent with the order and the possession given under 
it. 

rrniS was a special appeal from the decision of E. Cor- 
deaux^ Assistant Judge of Fund^ confirming the decree 
of the Subordinate Judge of Talegdm. 



*■» ■ 
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The plaintiff sued to recover the amount due on a mort- 1^74. 



gage bond executed by thS 1st defendant, Rango Bsiji. The ranoo 
plaintiff alleged that the property mortgaged had been sold Withal 
at a court's sale, in execution of a decree against Range Rikhivada's 
Es&ji, and purchased by the*2nd and 3rd defendants, Bango chand. 
Vithal and Bamchandra Vishvandth ; that the plaintiff was 
dispossessed by the court^s order upon a complaint preferred 
by the said purchasers under Section 269 of the Civil Pro- 
cedure Coda The plaintiff sought to recover the amount 
from the defendants personally, or, in default of payment, 
to have the property sold in satisfaction of his claim. 

The 1st defendant admitted the claim. The 2nd and 3rd 
defendants pleaded limitation,on the ground that the suit was 
not brought within one year from the date of the court's 
order made under Section 269 of the Civil Procedure Code. 

The Subordinate Judge allowed the plea of limitation, * 
and dismissed the claim as against the defendants Nos. 2 
and 3. ^ 

On appeal, the Assistant Judge, S. Tagore, held the claim 
not barred, for the reasons given in the following extract 
from his judgment : — 

'^ Section 269 provides ' the order shall not be subject to 
appeal, but the party against whom it is given shall be at 
liberty to bring a suit to establish his right at any time 
within one year from the date thereof.' What right ? It is 
clearly a right to the possession of the property sold. But 
the present suit is not one to recover possession ; it is to 
enforce the plaintiff's lien against the mortgaged property. 
It is one thing to claim possession as mortgagee, and another 
to enforce his lien against the mortgaged property. In the 
one case the cause of action would arise at the date of the 
plaintiff's dispossession by the Court's order ; in the other not 
before the expiration of five years " (fixed for the payment of 
the mortgage debt) '' from the date of the bond ; and I can-^ 
not see upon what principle it can be contended that the plain- 
tiff should lose his lien altogether, simply because he failed to 
maintain his possession as mortgagee as against the auction 
23 H G 
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1874, purchaser in a proceeding instituted under Section 269; As 



Ranoo regards clause 5 of the Limitation Act, it provides limitation 

ViTHAL q£ qjjq year for suits to set aside summary orders and decrees 

Rikhivada's of a civil court. This, however, is not a suit to set aside the 

CHAND. court's orders passed on the execution proceedings; it is 

simply to enforce the plaintiff's right of lien against some 

mortgaged property which has passed into the hands of the 

auction-purchasers.*' He accordingly remanded the suit for 

re-trial on its merits. 

Both the Subordinate Judge and the Assistant Judge, B. 
• Cordeaux, decreed in favour of the plaintiff on the merits of 

the case. 

The special appeal was heard by West and Na'na'bha'i 
Harida's, J J . 

Shuntdram Ndrdyan for the appellants. 

Dhirajhll Mathurddds (Government Pleader) for the re- 
spondent. 

Cur, adv. vidt. 

West, J. : — The main question in this case is as to the pro- 
per scope of the words " his right " in the last sentence of 
Section 269 of the Code of Civil Procedure. In its first sen- 
tence, the section speaks of a " person other than the defen- 
dant claiming a right to the possession of the property sold 
as proprietor, mortgagee, lessee, or under any other title," 
and then, when the court has dealt by an order with the 
complaint of the person setting up such a right, it is said 
that *' The order shall not be subject to appeal, but the 
party against whom it is given shall be at liberty to bring 
a suit to establish his right at any time within one year from 
the date thereof." His right in this last sentence should, on 
the ordinary principles of interpretation, be identical with 
the right spoken of in the earlier one, that is, the right to 
present possession. This is the sole right on which the Court 
executing the decree has summarily adjudicated, and if its 
adjudication has been wrong, all that the party, injuriously 
affected by it, can be reasonably expected to do is to estab- 
lish ^' his right " to that of which he has been depriyod, 



•• * 
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namely, his possession. If the order has been made against 1^74. 



the purchaser in execution of the title of the judgment-debtor, ranoo 
it amounts to a denial that that title embraces a right to Vithal 
present possession. If the title does embrace such a right, Rikhivada's 
the order ought to have been different, and the purchaser chand. 
suing '^ to establish his rig^ht " must succeed if h& establish 
this right to present possession^ no matter what other rights 
over the same land may be vested in his opponent. Bttt the 
words, it is plain, are intended to have but a single sense,, 
whether they are applied to the exjecution-purchaser or his 
antagonist i if they mean the right to present possession for • 

the former, they must mean it also for the latter. 

The purchaser of the land of a judgment-debtor, sold in . 
execution of a money-decree> stands in a position quite ana- 
logous ta that of the successful claimant in a suit for the 
land If the claimant in the latter case dispossesses a third 
person, that person may present an application, which is 
disposed of by the Court as an ordinary suit. What has ta 
be tried in that suit is, as said by Melvill, J., in Special Ap- 
peal 406 of 1872, *' the right of tie decree-holder to dispos- 
sess him. under the decree,^' and: though, according to some 
earlier decisions of the High Court at Calcutta, the proce- 
dure seems to have been regarded as of the same nature as 
that under a writ of right, yet the later and general current 
of authority has reduced the inquiry to one into the right to 
possession. The applicant must have been in possession to 
have the advantage olan inquiry undef Section 230, but if he 
was in possession, that possession is a sufficient j^rimd facie 
proof of his right to be restored- to it._ Under Section 269, 
the case between the ousted claimant and the execution-pur- 
chaser is not tried as a regular suit,, anfl the unsuccessful 
party has no remedy by way of appeal. The Court disposes 
of the contention by a sumnaary order, relief against which 
must be sought by a. regular suit. But this regular suit, in 
its purpose and effect, ought, it would seem, to occupy to- 
wards the summary order the same place as the inquiry con- 
ducted like a suit under Section 230. If the suitor establishes 
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1874. a right to possession, he ought to be re-instated, no matter 
~RANo^~~what other rights may be vested in his adversary. It is 

ViTHAL Qjjiy ^Y^Q right to possession, which is immediately in issue ; 
Rikhivada's no other right can be conclusively determined by the inquiry 

CHAND. except so far as it is essential to the decision of the right to 
possession. 

The same words, as those now undeir consideration, 
occur in Section 246. There it is said of a party unsuccessful 
in raising or maintaining an attachment that he ^' shall be 
at liberty to bring a suit to establish his right.^' " His right'' 
in this section means his right to have certain property or 
part of it subjected to or exempted from sale. All that is 
the judgment-debtor^s may properly be sold, so that as to 
the applicant to raise the attachment, if he was out of actual 
possession, " his right ^' includes all that he can establish 
against the full proprietorship of the judgment-debtor and 
no more ; if he was in possession, all that cannot be establish- 
ed against him as the judgment-debtor's and no less. What- 
ever interest the judgment-debtor has is to be made avail- 
able, and the object of the mquiry and the suit is to deter- 
mine what that interest is as against the intervener. Thus 
the alleged rights of the opposed proprietors are brought 
into conflict in their fullest possible extent. The suitor's 
proprietorship or partial proprietorship from the greatest to 
the smallest conceivable interest in the property may pro- 
perly be tried and ought to be brought forward. In deter- 
mining " his right " in such a suit, the Court disposes finally 
of all rights, which have combined to make it up. All the 
claimant's rights, and, therefore, every individual right, 
being thus the proper subject of inquiry, the limitation 
clause shuts out the assertion of any right at all after the 
lapse of one year. This is the principle involved in the de- 
cision of Special Appeal No. 4j& of 1874, where a plaintiff 
alleging that property of A and B, to the possession of which 
he was entitled, had been attached and sold, notwithstanding 
his opposition, in execution of a decree against A alone, was 
not allowed after tha lapse of a year to sue even for the res- 
toration to him of the land, which he averred was B*8. The 
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whole right had been in question in the summary inquiry ^^74 

as to what might be sold in execution, and the assertion of Ranoo 

the whole right and therefore of every part of it was barred Vithal 

except in so far as it was brought forward within a year. Rikhivada's 

BIN Ra'ya- 
Thfe right under Section 246, therefore, may be much chand. 

more extensive than that under Section 269. It may include 
any thing proposed to be sold as A^s which Z says is wholly or 
partly his, and the suit that follows the order may be for the 
establishment of full proprietorship or of the minutest frag- 
ment of interests. Under Section 269, as C ought not to be 
dispossessed in execution of A^8 decree against By he should * 

succeed on proving his possession until some better title is 
shown against him. And as this should be so in the sum- 
mary inquiry, so also in the regular suit, by which any de- 
fect of that inquiry is to be remedied. Otherwise A, by suing 
B and on the sale of B^s alleged interest, may get G turned 
out and put on proof of his title. All, therefore, that comes 
necessarily in question as a terminal issue in the suit under 
Section 269 is the right to possession. 

This may rest on complete proprietorship, on a mort- 
gage with possession, on a lease, or on mere possession un- 
explained. In any of these cases, the right, if established, 
is suflScient to ground a decision against the purchaser in 
execution. But suppose the purchaser, in a summary inquiry, 
seeks to expel an alleged lessee, whose lease, he says, is a 
merely colourable one, the result of the inquiry is to satisfy 
him as well as the Court that the lease is valid, and that it 
has still two years to run. Is ho bound in such a case to 
sue within one year to establish his reversionary right, or else 
to lose it altogether ? It may never have been denied ; it 
cannot have been concluded by a summary inquiry into the 
right to immediate possession. Suppose, again, that A, in 
possession of fields L, M, and N as mortgagee, is ousted by 
the purchaser of his mortgagor's interest in execution. He 
seeks re-instatement, but, in the summary inquiry, it turns 
out that field N has not been enumerated in the mortgage 
amongst those the possession of which he is to hold until 
payment. The sum advanced has been made a charge on 
field N as well as the others, but the money is not to be 
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1874. paid for three years. Must he sue within one year to estab- 

^^jfQQ lish " his right/^ which at first, he said, had been invaded 

ViTHAL by the purchaser ? There is nothing to establish, that is 

BiKHiYADA's nothing, which has necessarily been invaded, or which can 

^^ciu^D^ be in that predicament for 3 years to come. The order has 

been quite correct, yet in granting possession to his ad- 

veraary, it has left his rights consistent with that present 

possession intact. It would seem to be almost absurd to 

require an unsuccessful applicant in such cases to bring a 

suit within one year to establish a right, which is not to 

operate for some time longer, and which is not necessarily 

contradicted by the summary order for possession. 

In contrast to cases of the kind just considered, stand 

. those, in which the rights of the claimant come to a single 

point, are capable of immediate exercise, and, if they exist at 

all, may properly be dispoised of by a single adjudication. If 

A, an alleged proprietor, is dispossessed by Z. an executioD- 
purchaser, under Section 269, and fails in his application 

for re-instatement, the decision against him may rest either 
on a denial of his proprietorship or on an aflBrmation of an 
existing right to present possession consistent with his pro- 
prietoTsbip. In the latter case, if be is satisfied with the 
reasons given by the Judge for deciding against him, it 
would be vain for him to sue within a year either to obtain 
a possession^ to which,, he is satisfied, he will not be entitled 
for some years to come, or to establish an ultimate proprie- 
torship^ which has been already recognized as his right. In 
the former case, however, his right as a whole is pronounced 
against. He is said to have no right.. The possession ac- 
quired under the adjudication is whoify adverse and a stand- 
ing contradiction to his title. His natural and proper reme- 
dy under our system of procedure is a suit for restitution 
of the possession of which he has been deprived, but as 
his title has been whoHy denied, he may also seek such a 
declaration of it as the evidence will enable the Court to 
make. If he was in truth a proprietor in possession, all his 
rights will have coalesced to constitute " his right/' which 
has to be tried in the regular suit to be brought within 12 



I 
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months. All bught to be advanced, and the omission to 1874. 

bring any of them forward will properly exclude him from 

J • pj. T Rango 

domg so afterwards. Vithal 



V. 



Similarly in the case of a mortgagee in possession, the order Rikhivada's 
under Section 269 may be based on a denial of the mort" chand. 
gage altogether, or on a denial of its alleged effect in giving 
to the mortgagee a present right to possession. If the latter 
be the ground taken, and the reasons satisfy the mortgagee, 
it cannot have been intended that he should be forced to 
sue within a year, or at any time to establish a right, which 
he recognizes as not existing. If, however, the order is based 
on the spuriousness or invaUdity of the mortgage, it neces- 
sarily contradicts his title and every right which he could 
set up under the deed. The possession obtained under it is 
an assertion that he has no right at all, and challenges him 
directly to establish such a right as he has. He, too, then^ 
like a proprietor, is, in such circumstances, called on to sue 
to establish " his right^^ denied in its whole extent, without 
delay, and may properly do so in a suit to recover that pos- 
session of which he has been deprived. It was not intend- 
ed, we think, that where the whole question between the 
parties might thus be brought to issue and decision without 
delay by a suit for possession, the person dispossessed should 
be at liberty to lie by for more than one year. His right, if 
it exists, being capable of immediate enforcement, ought to 
be asserted and established within that time. 

The result, to which we are led by these considerations, 
is that where there is a subsisting right, which is contra- 
dicted by the summary order, and the possesssion obtained 
or confirmed under it, and such right continues to subsist 
during 12 months so as to ground a suit for possession, and 
to be properly asserted by such a suit, the suit, by the per- 
son dispossessed or refused possession, to establish his right 
must be brought within one year, failing which he cannot 
sue afterwards on any portion of such right, but that, in 
other cases, as his right is consistent with the order and the 
possession, he is not forced to any action until some present 
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1874. relief becomes legally claimable. In the present case, the 



Ranoo right of Rikhivadds was wholly denied and his mortgage 
ViTHAL pronounced invalid by the order of the Subordinate Judge. 
Bikhivada's His proper remedy was a suit, on the mortgage thus refused 
CHAND. recognition, to recover the possession, of which he had been 
deprived. In seeking this, it was incumbeut on him, to 
prove his mortgage and establish its validity, to bring for- 
ward his whole right under it, as the right had been alto- 
gether contradicted. He failed to do this within a year, 
and his suit merely to enforce his charge on the property 
brought after that period was, we think, barred by the last 
sentence of Section 269. 

We, therefore, reverse the decree of the Assistant Judge 
with costs, and restore the first decree of the Subordinate 
Judge. 



[Appellate Civil Jurisdiction.] 

September 15. Civil Referred Case No. 10 of 1874. 

B a'ba'ji bin Kusa' Ji Plaintiff and Appellant. 

Ma'buti, minor, by his mother 

and guardian Gaja'i ...Defendant and Respondent 

C&tt\ficate of AdrrUmstration — Act XX, q/*1864 — Mother, of a Mmor. 

An order for the issue of a certificate of administration to a particular 
individual ought not to be made until it is ascertained whether that indivi- 
dual is willing to take itw 

A certificate of administration ought not to be forced upon the mother of 
a minor unwiUing to take it. 

Where an order for the issue of such a certificate to the mother of an in- 
fant was made, on the default of the mother to ypear and show cause why it 
should not be issued to her : 

Held that such default in ^pearance ought not to have been accepted 
as her assent to the issuing of the certificate to her. 

Course pointed out where no relative or friend of a minor can be found 
willing to take such a certificate. 

rjlHIS reference was made by R. F. Mactier, District Judge 
-*- of Satara, for the opinion of the High Court. The 
facts of the case wiU fully appear from the following obser- 
vations submitted by the District Judge :•— 
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« 

'' On th^ 5th of April 1872, BSbdji bin Kusfiji applied to 1874. 



this Courtr, as he stated, under Act XX. of 1864, in order b^'ba'jt bin 
that a certificate> aS guArdian and administratrix of her infant Kusa jt 
son, Mdruti) might be granted to Gaj&i, widow of Eshvant, Ma'ruti* 
deceased, against whom he had a claim, and wished the 
guardian of the infant tb be placed iji a position to enable 
him, Bdbdji, to sue her as guardian of the minor heir of the 
deceased Eshvant. The decision of the High Court in 
Dhondibd v. Ktbsd {a), and that in Appeal No. 6 of 1870^ 
under Act XX. of 1864, and other similar decisions, were 
put forward as authority for this application. 

'^ This application of Bdbdji, under the above ruling of 
the High Court, was entertained, and notice was served on 
Grajdi to appear, to take out the certificate> or show cause 
for her not doing so* Gajdi did not appear, and, under the • 
ruling of the High Court, an order was passed that Gajai 
should receive a certificate as guardian of the infant Maruti. 

''On the strength of this order having been given, copy 
of which he obtained, Babdji sued Gajdi to recover the 
amount of a debt due by her husband Eshvant, making her 
a deifendant, as guardian and manager of the minor Mdrati, 
son and heir of Eshvant deceased* The case was heard by 
the Subordinate Judge, First Class, who dismissed the suit 
on the ground that though an order had been passed on 
Bdbdji^s application to give Gajdi a certificate, she had not 
actually taken out the certificate, and was not, therefore, 
properly made a defendant. 

'^ Bdbdji has now appealed against the decision of the 
Subordinate Judge, dismissing his suit, and the case has 
been partly heard. * * * 

'' This Court has done all that it could possibly do, in 
appointing Gajdi guardian of her infant son, on the applica- 
tion of a third party, and it appears to have gone somewhat 
beyond the law in even doing so much, as there seems to be 
no law to force a person to take out a certificate, and none 
to authorize a third party to get another person to be ap« 

(a) 6 Bom, H. C. Rep. A. C J. 219. 
24 H c 
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1874. pointed gaardian, who will not apply to be so made of his 



Ba^ba'ji bin own accord. * * * This Court has done all that it could 
KusHA'ji Jq^ fpj^g question, then, is, should the Subordinate Judge 



V, 



Ma'buti. have refused to admit Gaj&i as a defendant without the 
actual certificate of guardianship 7 According to the striei 
reading of Section U. pf Act XX. of 1864, the Subordinate 
Judge was right, for Gaj&i has not actually obtained a certi- 
ficate. But I know of no law to force Gaj&i to come and 
obtain a certificate ; and as she cannot be so made to take a 
certificate, and as the Subordiate Judge was right, on the 
other hand, in not admitting her name as a defendant until 
she did hold a certificate, the matter, as it stands, leaves me 
in doubt as to what is to be done. 

If this Court were to appoint the Nazi/r a gpiardian 
eX'Officio of a minor under the charge of the Civil Court, 
this would be attended with great inconvenience. Many 
such minors as tiiis one have no property whatever which 
could be made available to pay for taking charge of the es- 
tate; and though, in this case, there may be some property, 
there are many in which there is none at all, and yet the 
Nazir would have all the trouble of defending suits against 
the minor under his charge without any remuneration at all. 

" If the Naair were made by this Court trustee of every 
minor's estate, the ' manager ' of which would not take out a 
certificate, it is probable that this difficulty would be got 
over, but it would not be without a great deal of unrema- 
nerated trouble to the Nazir of the District Court, and it 
might probably also involve him in expense.^' 

The reference was considered by Westropp, C. J., and 
KsMBALL, J., on the 15th of September 1874. 

Westbopp, C.J. : — ^This Court concurs with the District 
Judge in thinking that a certificate of administration cannot 
be forced on the mother of the infant, and is further of opi- 
nion that an order for the issue of such a certificate to a 
particular individual ought not to be made until it is aseer* 
tained whether that individual is willing to take it. In the 
present case, the order for the issue of the certificate ap» 
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pears to have been made on default of tlie mother of the in- ^^^^^ 
fant to appear and show canse why tl^e certificate should not ba'ba'ji bin 
be issued to her. Such default in appearance ought not to ^^'^ 
be accepted as an assent to the issuing of the certificate to MVKun. 
the non-appearing party. If no relative or friend of the 
minor can be found who is willing to take out a certificate, 
the District Judge will be under the necessity of naming 
some officer of his Court or some respectable nominee of the 
suing creditor of the infant. Difficulty will sometimes arise 
in such cases, but this Court is inclined to think, and cer* 
tainly hopes, that the instances will be rare in which a minor 
whom it is worth the creditor's while to sue, will be so com- 
pletely destitute of friends and relatives as that none can be 
found to protect his interests. This Court forwards here- 
with to the District Judge a copy of a judgment given on the 
27th March 1874, in Appeal No. 1 of 1874, under Act XX, 
of l8IS4, m re Motirdm Rupachand Mdrwdri^ which shows 
that the suit may be brought before the guardian is appoint- 
ed, but that the suing creditor should make an early appli- 
cation afterwards for the nomination of the guardian (6). 

(() Beporkd Svpra^ p. 21. 



^ ' 
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^ ' / [Appellate Civil JuBismcTioN.] 

Septemb^ig. Regular Appeal No. 44 o/1873. 

MoTiCHAND Jaichand Plaintiff and Appellant 

i^ h , Da'da'bha'i Pestanji ^Defendant and Respondent* 

Subject-matter of a suU^Btmbay Courts Act XIV. of 1909- Stut for a 
\ jf, declaration of right to property under attachment — Estoppel — Court Fees 

Act VII. of 1870, Sch. II., Art. 17, CI. 3 ; Sec. 10, CI. 2, and Sec. 12, CI. i- 
/•/ • Mv / Procedure — Appeal to the High Court. 

Jj ] / n ^^ ^ *^^* ^°' * declaration that the plaintiff had a right of property and 

*^ ^^ 'g possession in a certain house under attachment, heing in effect a suit for the 

^ ^ vmVv/3 ' > i*<^iQoval of the attachmept : 

/ Held that the judgment-debt, in respect of which the house was attach- 

'. . . ^ ^ ed, being less than Rs. 5,000, no appeal lay to the High Court 

A /^/v, ^"2.^ Qwofrc— Whether the plaintiff, having successfully contended before the 

/ / Assistant Judge that his plaint was for a declaration of right merely without 

^^ consequential relief, and therefore properly stamped, could be permitted to 

(^. 7 , i^Uf Ji) say in appeal that the house was the subject-matter of the suit within the 

' ^ meaning of Section 16 of the Bombay Courts Act XFV. of 1869. ^ 

The plaint in such a suit as the above, having for its object the relief of 
the house from attachment, does seek consequential relief. 

npHIS was an appeal from tlie decision of A. D. Pollen, 
-■- Acting Assistant Judge at Surat, in original Suit No. 
30 of 1871. 

The facts of the case are briefly these. The defendant 
D^dabhdi Pestanji held a decree against two brothers, Siv- 
chand and Saviichand, and applied for the attachment and 
sale of a house in execution of that decree, as the property 
of his judgment-debtors. The plaintiff, Motichand, thereon 
sought, under Section 246 of the Code of the Civil Procedure, 
to raise the attachment. But his application was rejected, 
and he was referred to a regular sait. The plaintiff, there- 
fore, brought the present suit to obtain a declaration of his 
right to the house and its possession, and filed his plaint on 
a stamp of ten rupees. The defendant, among other things, 
objected that the plaint was not sufficiently stamped* The 
suit was heard by the Assistant Judge at Surat, who held the 
plaint sufficiently stamped, and rejected the plaintiffs claim 
on the merits. The issues, as raised by the Assistant Jadg^, 
and hio findings on them, were as follows :-— 
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'^1. Is the stamp sufficient ? 2. Has the plaintiff estab- 1874. 



lished his right of property in the house, and can it be re- motichand 
cognised ? Jaichamd 



t( 



My finding on the first issue is that the stamp is suffi- Pbstanji, 



cient ; and on the second, the plaintiff has not established 
his right of property in the house. 

'' As to the first point, I hold that according to the Court 
Fees Act, Schedule II,, Section 17, a stamp of ten rupees ia 
sufficient, whether in a suit to set aside a summary decision 
of a Civil Court (p. i.), or in a suit to obtain a declaratory 
decree, where no consequential relief is prayed (p. iii.) It 
is argued that in this case a decree for the plaintiff would be 
the same thing as giving him consequential relief ; and that, 
therefore, the decision of the Calcutta High Court in the 
case of Mohhoda Dossee v. Nohin Ohunder Mitter (a), should 
be followed ; but I think the cases differ in that, though a 
declaratory decree might be sufficient authority to a Govern-^ 
ment official to pay over interest on promissory notes to the 
person named therein ; still in the present case a declaratory 
decree would not bind a hostile party to hand over the house 
in dispute, and thus the relief would not be necessarily con- 
sequential/' 

Prom this decision, the plaintiff preferred an appeal to the 
High Court, also on a stamp of ten rupees. He, however, 
fixed the valuation of his claim at Rs. 5,005. 

The appeal coming on for argument and disposal before 
Westkopp, C.J., and Kbmbai^l, J„ on the 16th September 
1874— 

Inverarity (with him Dhirajldl Mathurddds, Government 
Pleader,) took a preliminary objection on behalf of the re- 
spondent that the appeal did not lie to the High Court. He 
contended that the plaintiff's suit was in effect one for the 
removal of the attachment placed upon the house by the de- 
fendant, and that, therefore, its value must be fixed by the 
amount of the judgment-debt, due under the defendant's 

(a) X6 Calc. W. R. 259 Civ. Rul. 
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1874 decree^ in execution of which the house was attached^ and 



Motiohand ^^^f AS ^3 judgment-debt was less than 3^000 rupees^ the 

Jaichakd yaiue of the suit must be taken to be less than the amount 

Da'da'bha'i which would allow an appeal to lie to the High Court from 

' the decree of an Assistant Judge nnder Section 16 of the 

///i £^nv fj'/C- Bombay Courtfl Act XIV. of 1869. 

Brcmson (with him Nagindds Tulsidds), for the appellant 
contended that the subject-matter of the suit was the house 
to which the plaintiff sought to have his right declared^ and 
• that, therefore, the value of the subject-matter in dispute in 

the present suit was the market value of the house for the 
purpose of determining the Court's jurisdiction : Jeebraj 
Singh v. Inderjeet Mahton {b), Naukoon Singh v. Toofanee 
Singh (c). As the market value of the house exceeded 
Rs. 5,000, the appeal lay to the High Court. 

Wbstropp, C.J. : — We think that this R^ular Appeal 
does not lie. The appellant contended that it does, because 
he says that the value of the house exceeds Bs. 5,000, a point 
as to which there is some doubt. Assuming, however, that 
the value of the house does exceed Bs. 5,000, we think that 
there would be great difficulty in permitting the plaintifiE to 
say now that the house was the subject-matter of the suit 
within the meaning of Section 16 of the Bombay Courts 
Act XIV. of 1869. He contended, and succeeded in his con- 
tention before the Assistant Judge, that the suit was not for 
the house, but merely for a declaration of his right to it, and 
that he did not seek any consequential relief, and, therefore, 
that a ten rupees stamp was sufficient for his plaint under 
the Court Fees Act VII. of 1870, Schedule II., Article 17 
Clause III. 

Irrespectively, however, of that Act, and of the plaintiflE^s 
contention under it in the court below, it appears to us 
that the real subject-matter of the suit was the attachment 
placed upon the house by the defendant, whose object it was 
to get rid of the attachment. It is not pretended that the 
amount of the judgment-debt, for which the attachment was 

(6) 18 Calc. W. R. 109 Civ. Rul .(c) 20 Idem 33. Civ. RuL 
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laid on, even reached Rs. 5,000, and we are, in fe,ct, inform- 1874. 



ed that it was for a sum below Rs. 3,000. If the plaintiff Motichand 
failed in this suit as against the defendant, and the house J^chand 
were sold for what the plaintiff alleges its value to be, there Ba'da'bha'i 

PSSTANJI 

would not be any objection, so for as the defendant is con- 
cerned, to the plaintiff receiving the surplus proceeds of sale 
left after satisfaction of the defendant's decree. 

Even if we were of opinion that this Regular Appeal lay 
we would have felt it our duty to stay the hearing of it under 
the Court Pees Act VII. of 1870, Section 12, Clause 2 (taken 
in connection with Section 10, Clanse2), until the plaintiff paid 
court fees upon the amount of the attachment both on the 
plaint and the appeal, as we think the court below " wrongly 
decided to the detriment of the revenue '* in holding that 
the plaintiff sought by his plaint no consequential relief. 
We are quite clearly of opinion that the object of the wit 
was to relieve the house from the attachment. 

We decide this case quite irrespectively of the Court 
Fees A.ct, and do not desire to give any opinion on the cases 
reported in 18 Cala W. R. 109, and 20 Idm. 33. 

The appeal is dismissed with costs. 
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[Appellate Civil Jurisdiction.] 

ggj^^ll^ Regular Appeal No. 72 of ISlS. 

Sada'shiv Moreshvae QBJLTi^.Defendant and Appellants 

Hari Morebhvar Gha'te, 
deceased, by his adopted 
son and heir Ganesh Plaintiff and' Respondent. 

Adoption — Aquiescence — Estoppel — Hindu Law. 

Where the defendant actively participated in the adoption of the plain- 
tiff by the defendant's brother, and by many acts signified to the plaintiff and 
to his adopting father the defendant's complete acquiescence in the adoption^ 
and thereby encouraged the plaintiff, who was an adult, to assent to such 
adoption, and allowed the adopting father to die in the belief that the adop- 
tion was Validj and finally concurred in the performance, by the plaintiff, 
of the funeral ceremonies of his adopting father : 

Held that the defendant was estopped from disputing the validity of the 
adoption. 

Qwxrek — ^Whether a Brahmin adult whose ^'Upanayana*' and marriage cere- 
monies have already been performed in the family of his natural f ather^ can 
be adopted into another family according to Hindu Law. 

rjlHIS was a regular appeal from the decision of Vishnu 
"*- Moreshvar Bhidd, First Class Subordinate Judge at 
Ndsik. 

The plaintiff, Ganesh, brought this suit for a partition of 
the family property, moveable and immoveable, which jointly 
belonged to the defendant Saddshiv Moreshvar Ghite and 
his deceased brother, Hari Moreshvar Ghdte, on the ground 
that he (plaintiff) was the adopted son of the latter. The 
defendant, among other objections, pleaded that the " XJpana- 
yana^' and marriage ceremonies of the plaintiff having taken 
place in the family of his natural father, before the alleged 
adoption, the adoption was invalid. The Subordinate Judge 
held the plaintiff ^s adoption valid, partly on the ground that 
an adoption once made with the necessary ceremonies 
cannot be set aside on such objections as those urged by the 
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defendant, and partly on the ground of active participation 1874. 



on defendant s part m the plaintifE s adoption. On the latter Sada'shiv 

. , , J ., MORESHVAR 

point, he observea : — Gha'tb 



<e 



V. 



Again, it has been most clearly established that the de- Hari 
fendant has been acquainted with the fact of the plaintiffs ^^^^^^^ 
adoption by his brother, Hari Moreshvar, ever since the day 
the adoption took place ; that the plaintiff had been living for 
several years as a member of the defendant's family ; that the 
' Munja ' of the plaintiff^s son and the marriages of his two 
daughters took place in the defendant's family and Ootra, 
and that the plaintiff performed the obsequies of his adoptive 
father with his knowledge and, I may say, with the consent 
of the defendant. These circumstances show that the de- 
fendant has consented to the adoption of the plaintiff.'' 

The Subordinate Judge, accordingly, decreed in favour 
of the plaintiff's claim. In appeal, the defendant again took 
exception to the validity of the plaintiff's adoption, but was 
held estopped from doing so, by his long and active acquies- 
cence in it. 

The appeal was heard by Westropp, C.J., and Kemball, J., 
on the 21st September 1874. 

Shdntdrdm Ndrdyan (with him Vishnu Glia/nashdm) for 
the appellant. 

Vishvandth Ndrdyan Mandlik for the respondent. 

Westropp, C.J. : — On the ground that the defendant was 
an active participator in the adoption, which he now disputes, 
and by many acts, mentioned in the evidence and noticed by 
the Subordinate Judge, signified to his deceased brother 
Hari Moreshvar, the adopting father, and to the plaintiff, 
the adoptee, his, the defendant's, complete concurrence in the 
adoption of the plaintiff, and thereby encouraged the 
plaintiff, who was an adult, to assent to such adoption, and 
allowed his (thq defendant's) brother Hari Moreshvar to 
die in the firm belief that such adoption was valid, and finally 
concurred in the performance of the funeral ceremonies of 
Hari Moreshvar by the plaintiff, this Court holds the de- 
25 Hc 
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1874. fendant to have estopped himself from disputing the validity 

S ADA' SHI V of the adoption (see Special Appeal 50 of 1873, decided on 

Ghatk the 6th August 1873) (a), and on this ground affirms with 

Hari costs the decree of the Subordinate Judge. On the point as 

MoRESHVAR to the validity of the adoption, this Court deems it unneces- 

C^HATE. , , nil • t J. 

sary to express any opinion, and the other points have not 
been now relied upon for the appellant. 

(a) S. A. 50 of 1873 {CMtUu v, Dkondu) was heard and decided by 
Westropp, C.J., aud Ni^nabh&i Haridds, J., on the 6th August 1873. The 
following is the judgment : — 

Westropp, C.J. : — This Court is of opinion that the disfendants are prevent- 
ed from questioning in this case the validity of the adoption of the plaintiff 
Ghintu BhAskar. It is found by the District Judge that the defendants' 
father Dhondu Babaji, was present at the ceremony. That adoption, 
whether valid or invalid, took place upwards of twenty years before the 
institution of this suit. The father of the defendants acquiesced in it, and 
showed that acquiescence conclusively by associating Chintu Bh^skar with 
him as a co-plaintiiOf in a suit brought against Vithu B^l P&tel to recover 
this very land. In that suit, Dhondu B^b^ji (the defendants' father) and 
Chintu Bh^skar obtained a decree under which Dhondu B^b^'i was put into 
possession of the laud, he giving security to the Court to put Chintu 
Bhdskar into possession of his share. 

Under these circumstances, it is impossible, so far as regards this piece of 
land, to allow the defendants, whose only title is through Dhondu Babdji, to 
dispute Chintu Bhdskar's right to a third share in the land and to a third 
share of the net profits thereof from the date at which Dhondu Bab^ji was 
put into possession up to the present day. 

We decline, therefore, to enter into the question as to whether or not 
Bh&skar could make a valid adoption. The conduct of the defendants 
father renders it unnecessary and improper to entertain any such question 
in this suit. 

We reverse the decrees of the courts below with costs of the suit and of 
both appeals, and decree that the plaintiff is entitled to a one-third share of 
the land in dispute, and that he be put into possession thereof by partition 
and that the defendants do pay to him out of the property of their late 
father, Dhondu Babaji, one-third portion of the net profits of the said land 
received by the said Dhondu B^b^ji from the date at which he was put into 
possession of the said land under the decree against Vithu B^l Pdtel until 
this 6th day of August 1873. The amount of such profits to be determined 
by the Court executing this decree* 

See also Anandrdv Sivdjee v. Oanesh Eshvant Bokil, 7 Bom, H. C Rep. 
Appx. xxxiii. , Oooroo Prosunno Singh v. Nil Madhvb Singh, 21 Gale. 
W. Rep. Civ. Rul. 84. 
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[Appellate Civil JuRiSDicTiON.l ^ ^874. 

Special Appeal No.. 95 of 1874. 

Kona'pa' bin Maha'. 

da'pa* ^ {Originat Defendant) AppdlanL 

Jana'kdan ^vkv^v.,. (Original Plaintiff) Respondent 

Executkm — Sale — Confiirmatwn — BigJits of purchasers at Court sables — LAcbes. 

The purchaser at a Court's sale buys only the then existing right, title,. 
and interest of the judgment-debtor, and therefore ordinarily takes, subject 
to the prior right, contingent on confirmation, of a former purchaser, though 
&uch former purchase be confirmed subsequently to his own. 

Quaere. — Whether the case might not be different if the delay- in the con- 
firmation of the former puchase were accompanied by great lAches oa the< 
part of the first purchaser, or by othor special circumstances* 

nPHI 3 was a special appealfrom the decision of R. P. Mactier, 
-*• District Judge of Satara> reversing the decree of the 
Subordinate Judge of Ashta. 

On the 2nd February 1872. the defendant, Konap^, had 
pui'chased at a Courtis sale the- interest of one Ravji Jivaji 
in certain, land^ This sale was not confirmed till the 8th 
July 1872. .In the meantime the plaintiff, Janardan,; had 
. purchased the right, title, and interest of the same judgment- 
debtor in the same land, at a Court's sale, under another 
decree on the 6th March 1872, an^ this sale was confirmed 
on the 6th April 1872, 

The plaintiff then sued tho defendant to recover possession 
of the land. The defendant pleaded that the sale to him, . 
though not confirmed till after that to the plaintiff^^ yet^ 
being of prior date, entitled him to priority. On this ground 
the Subordinate Judge decreed in favour c^ the defendant. 
In appeal,, however, the District Judge reversed the decree 
of the first court, on the ground that a sale of immoveable 
property was not a sale tiU confirmed under Section 256 of 
the Civil Procedure Code, and that, therefore, the plaintiff was 
entitled to. priority in respect of the prior confirmation ta 
him of his purchase. 
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1^74. The special appeal was argued before Wbstropp, C.J., and 



Kona'pa'btv Kemball, J., on the 21st September 1874. 
Maha'da'pa' ' ' ^ 



V. 

Jana'rdan 

iSUKDEV. 



Shint&rdm Ndrdyan for the appellant. 

Vishvandth Ndrdyan Mandlik for the respondent. 

Westeopp, C, J. : — The sale to the defendant, Konapa, on 
the 2nd February 1872, though not confirmed until the 8th 
July 1872, gave him, as against Rivji Jivaji, the judgment- 
debtor, from the 2nd of February 1872, a contingent right 
to the land, i.e., contingent on subsequent confirmation. The 
plaintiff, on the 6th March 1872, purchased only the right, 
title, and interest of the judgment-debtor, Eavji Jivaji ; that 
right, title, and interest was feubject to the defendant Kona- 
pa's contingent right, which has since become absolute. 
Konap4's purchase is, therefore, entitled to precedence over 
that of the plaintiff. We accordingly reverse the decree of 
the District Judge, and restore that of the Subordinate 
Judge, with costs throughout on the respondent. 

We are not to be understood as saying that, were the de- 
lay in the confirmation of the sale to Kon5.pS to have been 
accompanied by great laches on his part, or other special 
circumstances, the case might not be different. Here there 
is not any allegation of such laches or other special circum- 
stances. 

Decree reversed. 



October 5, 



[Appellate Civil Jurisdiction.] 

Special Appeal No. 107 o/1874. 

BhimraV Jiva'ji and others-.. PZam^i^5 and Appellants. 
Bhimba'v Go vind Defendant and Respondent 

Watan — Implied Qontract— Small Cause Court — Jurisdicthn — A^ XI. 
of IS65, Sec. Q—Extro,ordinary Jurisdiction of the High Court — Annulment of 
proceedings lief ore Subordinate Judge and District Judge. 

Where a case properly cognizable by a Small Cause Court had been heard 
and determined by the Subordinate Judge, and in appeal by the District 
Judge, the High Court, in the exercise of its extraordinary jurisdiction* 
annulled the proceedings of the two lower courts. 



±M 
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rpHIS was a special appeal from the decision of N. Daniell, 
-*- Acting. District Judge of Dharwar, in Appeal No. 150 
of 1872, reversing the decree of A. M. Cantem, Subordinate 
Judge at the same place. 

This action was brought by Bhimrav Jivaji and two others, 
who claimed a refund of Rs. 47 and 8 annas, which the de- 
fendant Bhimrav had received from them. They alleged in 
the plaint that they and the defendant were members of one 
family, and held a watan ; that a division having taken place 
in the family on the 25th December 1857, the members 
agreed to pay the Government Judi due on the ivatan in 
equal shares; that the name of the defendant was entered 
in the Government books as KhdteddVj and that, as such, ho 
was to recover the amount of the Judi and pay it to the reve- 
nue authorities ; and that the defendant received the amount 
claimed in excess of what was due from the plaintiffs. 

The Subordinate Judge awarded the plaintiffs' claim. In 
appeal, however, the District Judge reversed the decree of 
the firs£ court, and dismissed the plaintiffs' suit. 

The special appeal was heard by West and Na'na'bha'i 
Harida's, JJ., on the 5th October 1874. 

Gii'dharldl Daydldds, for Lhirajldl Mathurddds, for the 
appellant. 

Mdriikshd Jehdngirshd, for the respondent, took a prelimi- 
nary objection to the hearing of the special appeal, on the 
ground that the suit having been brought on an implied con- 
tract, was one within the cognizance of a Court of Small 
Causes : Ratan Shankar Revdshankdr v. Guldbshankar LdU 
shanlcar {a). 

* 

Girdharlal Daydldds, for the appellant, prayed that in the 
eVent of the Court holding that the special appeal did not lie, 
the proceedings of 'both the lower courts might be annulled 
on the ground of want of jurisdiction, as there was a Court of 
Small Causes at Dharwar, so that the plaintiff might bring 
a fresh suit. 

(a) 10 Bom. H. C. Rep. 21. 



1874. 



BhimraV 

Jiva'ji 
aud others 

V. 

Bhimrav 
GoviND. 
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West, J. : — This is plainly a ease of wbat the English law 

BhimraV regards as an implied contract, and, therefore, according to 
Jiva'ji 
and others the ruling of 10 Bom. H. C. R. 21, one within the cognizance 

BhimraV ^^ *^^ Small Cause Court. No special appeal lies in such a 
GovixD. case, and we must reject the one now made. But the lower 
• courts had not jurisdiction of the cause, there being Sk Small 
Cause Court at Dharwar,. to which the cognizance of the case 
properly belonged ; and, in the exercise of the Court's extra- 
ordinary jurisdiction, we will annul the proceedings of the 
Subordinate Judge, and of the District Judge in the original 
suit and the regular appeaU 

Costs on appellant. 



July 15. 



[Appellate Criminal Jurisdicwon.] 
Reg. v. Mala'pa' bin Kapana' and others. 

Indian Evidence Act, lS72,.Sec8. 30, 1.14, 133, and 157 — Evidence of accom- 
plice^ — Corroboration — Coff^emxm, 

The evidence requisite for the corroboratioD of the testimony of «m accom- 
plice must proceed from an independent and reliable source, and previous 
statements made by the accomplice himself, though consistent with the 
evidence given by him at the trial, are insufficient for such corroboration. 

The confession of one of' the prisoners cannot be used to- corroborate the 
evidence of aui accomplice against the others. 

rriHIS was an appeal against the convictions and sen- 
"^ tences under Sections 302 and 396. of the Indian Penal 
Code. The four prisoners were tried along with one Parapa 
by S. Tagore, Joint Session Judge at Kaladgi, for murder 
and dacoity, and were convicted of both those oflFences. 
ParapS. was convicted of dacoity only, but did not appeal. 

The appeal was heard by Na'na'bha'i HARiDAf s and LAUr 

PENT, JJ, 

Macpherson (with him Ghanashdm Nilkanth) for the ap- 
pellants : — The Session Judge has based the conviction of tko 
accused upon the testimony of the approver, Murgii, aad 
upon the statement of a fellow-prisoner,. Paraph. He ha&nsed 
the statements made by Murgi^ to his parents and the police 
to corroborate his evidence at the trial. This he cannot do '« 
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Reg. V. Mohesh Binnis and others (a). Nor can he admit the ^^74. 



statement of Paripd to corroborate Murgi^ : Reg. v. Banwdri Rbg. 
Ldll and others (b). Mala'pa' 

BIN KaPANA' 

Leith (with him Dhirajldl Mathurddds, Government Plead- and others, 
er,) for the Crown. 

Na'na'bha'i Harida'S, J. (in delivering the judgment of the 
Court), said : — We are unable to uphold the conviction in 
this case. It rests principally upon certain statements made 
by Murgia, an accomplice in the murder of Rach^p^, which 
is the offence charged. The Acting Joint Session Judge, 
at the outset of his judgment, remarks that by Section 133 
of the Indian Evidence Act an accomplice is a competent wit- 
ness, and, noticing Section 114 and Illustration (b), proceeds 
to observe that these, read together, empower the Court to 
reject the testimony of such a witness, unless corroborated 
in material particulars. So far we have no reason to differ 
from the Joint Session Judge ; but We are unable to agree 
with him in his view either of the nature of the corroboration 

* 

required, or of the value of the evidence adduced for that 
purpose in this case. 

Section 157 of the Evidence Act, no doubt, provides that any 
former statements made by a witness at or about the time 
when the fact in issue took place, or before any competent 
authority, may be proved to corroborate his testimony ; and 
accordingly the Session Judge has made use of Murgifi's 
statements, made on different occasions to his parents and 
to police officers, shortly after the murder. But such corro- 
boration, we think, hardly suffices. It can scarcely be said 
to answer the purpose for which juries are advised by Judges 
to require the evidence of an accomplice to be confirmed. 
From the position in which he stands it is considered unsafe 
to act upon his evidence alone. Hence the rule requiring 
confirmation of it as to the prisoners by some independent 
reliable evidence. But his statement, whether made at the 
trial or before the trial, and in whatever shape it comes 

{a) 19 Calc. W. R. 16 Cr. Rul. (6) 21 Idem 53 Cn Rul. 
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1874. before the Court, is still only the statement of an accomplice, 
Reo. and does not at all improve in value by repetition. 

Mala'pa' bin The force of any corroboration by means of previous con- 
and.others. sistent statements must evidently depend upon the truth of 
the proposition that he who is consistent deserves to be 
believed. If that proposition be not universally true, what 
becomes of the virtue of previous consistent statements ? One 
may persistently adhere to falsehood once uttered, if there is 
a motive for it ; and shoald the value of such a corroboration 
ever come to be rated higher than it now is, nothing would 
be easier than for » designing and unscrupulous persons to 
procure the conviction of any innocent men, who might be 
obnoxious to them, by first committing offences, and after- 
wards making statements, to different people and at different 
times and places, implicating those innocent men. 

But it is also contended that the confession of Parapd, the 
fellow-prisoner of the accused, affords further corroboration. 
We cannot accede to this contention. Under Section 30 of 
the Evidence Act we may, no doubt, take into consideration 
Par^p5.*s confession as against the accused ; but we do not 
think we can use it to corroborate the evidence of Murgia, 
because it cannot be put upon a higher footing than Parapa's 
evidence would be, if he also were admitted to give evidence 
as an accomplice. In such a case the evidence of one accom- 
plice could not be taken to corroborate the evidence of the 

other ; but the evidence of either would require corroboration 

» 

before it could be acted on. 

This is one ground upon which we reverse the' convictions 
and sentences passed upon the accused persons ; but there is 
yet another ground in the case upon which also we base our 
decision. Even if we were inclined, which we are not, to 
act upon the uncorroborated testimony of an accomplice, 
we could not place the slightest reliance upon the various 
statements of Murgid, which abound with material discre- 
pancies. "With those discrepancies before us, we shonid not 
have believed MurgiS, even if he had not been an acoom- 
plice. In arriving at the conclusion to reverse the convic- 
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tions of the accused we have taken into consideration the 1^74. 



feud existinff in the villasre. Mala'pa' bin 

o « Kapana' 

We may, in conclusion, observe that Murgia might well and others. 

have been convicted of murder on his own confession, and we 

do not see that there was any ground for making him an 

approver. One person has thus escaped. We may also 

observe that Pardpi having pleaded guilty, might also have 

been convicted of murder, regard being had to Section 237 

of the Code of Criminal Procedure. But his case not being 

before us, we need say no more about it. 

We accordingly reverse the convictions and sentences 

passed upon the accused who have appealed to us. 

Convictions and sentences reversed. 



[Appellate Civil Jurisdiction.] 
Special Appeal No. 307 of 1873. July 22. 

Chitko Raghuna'th Ra'ja'diksh Appellant. 

Ja'naki, widow of Raghun^th Rdj^diksh, 

and others Respondents. 

Hindu Law — Conditioned adoption. 

Where a Hinda widow in whom had vested by inheritance the whole of 
her husband's property, moveable and immoveable, agreed to accept a boy 
in adoption on an express agreement by his father that during her lifetime 
she should be entitled to such property, subject, however, to the boy's main- 
tenance and education, and upon the faith of such agreement adopted the 
boy, it appearing that she would not have done so at aU if it had not been 
for such agreement : 

Held that the agreement was binding upon the adopted son, and that the 
son's proprietary right was subject to the interest thereby created in favour 
of his adoptive mother. Held also that under the Hindu law the power 
exercised by a father in giving his son in adoption is not only co-extensive 
with the power of a guardian, but is more like the power of an absolute 
proprietor.' 

npHIS was a special appeal from the decision of H. J. 
-*- Parsons, Assistant Judge of Ratndgiri, reversing the 
decree of the Subordinate Judge of Mdlwan. 

The plaintiff sued, on attaining majority, his adoptive 
mother for possession of certain moveable and immoveable 
property. He joined two persons in possession of a portion 
of this property as parties to the suit. 
26 HC 
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1874. The niotlier answered that, inter alia, according to the 



V. 
JjLVkKJ. 



Chitko agreement upon the faith of which she had adopted the 
^^f^Ksl plaintiff, he was not entitled to the property during her 
lifetime. 

The Subordinate Judge gave a decree to the plaintiff for 
the immoveable property sued for, but it was reversed on 
appeal. 

The special appeal was heard by Na'na'bha'I Habida's and 
Labpent, JJ. 

Nagindds Tulsidds for the appellant. 

Macpherson (with him Ghanashdm Nilkanth) for the re- 
spondents. 

Na'na'bha'i Habida's, J. : — We are of opinion that we must 
xjonfirm the decree of the court below in this case. The 
Assistant Judge says : " It is clear that the adoption took 
place under the knowledge of the agreement and in pur- 
suance of it ; when it was actually committed to writing is 
not very material. I think, however, that it must have been 
drawn up before the adoption. I find then distinctly as a 
fact, that the plaintiff Chitko was given and taken in adop- 
tion under the agreement contained in this deed, and that 
his father was a consenting party to the agreement, and 
gave him in adoption under the terms contained in the 
deed/* This finding we must accept as final. The deed 
referred to. Exhibit No. 15, contains the following provi- 
sion : " By virtue of the adoption, this son will have, how- 
ever, no manner of right over my immoveable and move- 
able property during my life, even when he is of age ; nor will 
he be entitled to manage the estate. After my death, he is 
the rightful heir, subject to the following conditions. Till 
that event, I am to bring him up, to give him food and 
clothing, and to bear the expenses of his education. The 
provision of law or shastray should there be any, that when 
a son has been adopted, the mother cannot have any pro- 
prietary right over her estate, should not affect this transac- 
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tion, for the boy lias been adopted on this stipulation only I874f. 



that he woidd have no right whatever to the estate during Chitko 
mj lifetime/' The Assistant Judge also says : " There is r^^j^^^ksh 
a mutualiby in the agreement. The widow says to the /^ 
father of the infant ' if you wul agree to these terms on 
behalf of your son, I will adopt him ; if not, I will not\'' It 
is thus found that the- father of the boy gave him in 
adoption, and the lady accepted him, on the express under- 
standing mentioned in the deed, and that, if it had not been 
for such mutual understanding, the adoption would not have 
taken place at all. If the father had said, " I do not agree 
to such a condition/' the lady would have said, '' then I do 
not want to adopt your son /' and there is no law which 
would have compelled her to adopt him or any other boy. 
Such being the case, unless very strong grounds are shown 
why we should not do so, we must give effect to the inteur 
tion of both, the contracting parties. Mr. Nagindds has 
indeed contended that such a stipulation as the above is 
opposed to the fundamental principles of the Hindu Law of 
adoption ; but he has not pointed out to us any texts, nor 
cited any cases to that effect. On the other hand, Mr. 
Macpherson has referred us to several cases, which, though 
by no means determining the question now raised, may yet 
be regarded as pointing, in some degree, to a contrary in- 
ference— [see 6 Rom. H. C. Rep. A. 0. J. 22&, 230 ; 7 Idem, 
Appx. 21, 22 ; S. A. 32 of 1871 ; 2 Macn. 183]. In this 
state of the authorities, it would be difficult for the Court 
to hold that such a stipulation could not be made. Bui 
admitting, for the sake of argument, that it could not, how 
can it be consistently urged that the boy acquired any rights 
at all in the family of the adoptive mother ? That stipula- 
tion is an essential part of the contract of adoption in this 
case. According to the finding, it was the main considera- 
tion moving from the other side, which induced her to 
adopt. If it is void, the whole contract is affected hy its 
invalidity. If it is merely voidable, the plaintiff must either 
acquiesce in or repudiate his natural father's act as a whole* 
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1874. To allow him to acquiesce in one part of it and to repudiate 

Chitko another, would be to enable him to perpetrate a fraud 

lf^!'D?lsH upon his adoptive mother by disappointing the expecta- 

T./^,\«, tions raised in her by that act, of which he desires to have 

JA NAKI. •' ' 

all the benefit. As was contended for her, she did not 
accept him in adoption except upon the faith of, and subject 
to, the above stipulation ; and if the law does not recognize 
such acceptance, there was ho other on her part. There 
were not then such gift and acceptance in this case as are 
requisite to constitute a valid adoption, and the boy conse- 
quently cannot be said to have acquired any legal status in 
the family, to which he was transferred by his natural 
father. In either view of the matter, therefore, this suit 
must fail. 

It has also been contended that the father, as guardian, 
could not enter into any stipulation unfavourable to the 
minor. It does not, however, appear in this case that the 
contract of adoption, of which the stipulation in question 
was an essential part, was, on the whole, unfavourable to 
the minor. Indeed it would rather appear that the contrary 
was the case. The Assistant Judge says : '^ In nine cases 
out of ten, the father acting for his son's benefit would 
agree to the terms." The boy has thereby acquired in the 
adoptive family considerable rights, both present and future, 
which, except for that stipulation, his father would not have 
been able to secure to him. Besides, it is a fallacy to sup- 
pose that, for the purpose of giving in adoption, the power 
of a father is only co-extensive with the power of a guardian. 
In the eye of Hindu Law, when a man gives his son in 
adoption, he would seem to exercise a power, more like the 
power of an absolute propiietor than that of a guardian. 
Thus a millionaire may, by such gift, even though all his 
property be ancestral, transfer one of his sons to a family 
possessed of no property whatever ; and the adoption once 
duly made so completely changes the boy's status, that ever 
after he is regarded as the son of the pauper to whom he was 
given by his natural father, without the least possibility of 
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his getting back into his natural family : see Ravibhadra v. ^874. 

Bupshanhar (a). Chitko 

Raghuna'th 
We think the rights acquired by the plaintiff in conse- Ra'jatiksh 

quence of his adoption, are subject to the rights created in Ja'nakl 

his adoptive mother's favour by the stipulation to which in 

a great measure that adoption itself was due, and must, 

therefore, confirm the decree of the lower court with costs. 

Decree confirmed. 






/ 



[Appellate Civil Jubisdiction.] 
Special Appeal No. 457 of 1873. ^"^^ ^' 

Tikamda's Java'hirda's Appellant. 

Ganga' kom M athura'd a's Respondent . 

Immaterial aUeratUm in a document— IntereiA cU a penal rate. 

Where a subBeqnent addition to a document, though unauthorised by the 
executant, serves only to state explicitly what is already implied in the 
document, and what the law would infer from it, such addition is immaterial, 
and does not vitiate the instrument. Interest at a penal rate should not be 
awarded if there be no demand for it, or for a sum by way of compensation 
for special damage, on the part of the plaintiff. 

fTIHIS was a special appeal from the decision of C. P. Shaw, 
-^ District Judge of Belgaum, aflSrming the decree of Dayd- 
rdm Maydram, First Class Subordinate Judge at the same 
place. 

Gangd instituted this suit against Tikamdas Javdhirdds to 
obtain a declaration that she was entitled to a certain sum of 
money left by her late husband, Mathuradds, with the defend- 
ant for the maintenance of the plaintiff. She alleged in the 
plaint that Rs. 1,000 had been deposited with Tikamdds under 
a written agreement (Exhibit No. 3), dated the 29th January 
1866, to the effect that Tikamdds was to pay Gangd every 
month Rs. 5 from interest due on the deposit, and Rs. 1 from 
the principal, until she reached the age of 18 years, when 

(a) 2 Borr. 650. 
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^^74. the balance of the deposit should be paid to her. The plain- 

Tikamda' s tiff also sought to recover the amount due to her for some pre- 
Java'hibda's . , 

V. vious months, but not paid by the defendant. Tikamdas, 

Matoura^da^s ^°^o^K other objections, pleaded that the postscript to the 

agreement had been forged subsequently to the date of its 

execution by him. The Subordinate Judge framed an issue 

on the point, and found it in favour of the plaintiff, for the 

following reasons :— ^ 

" My finding on the second issue is thai the postscript and 
the clause below the signature of the defendant do not appear 
to be new additions. They are proved to have been written 
at the time the agreement was executed * * * *, 
The writing of the postscript tallies entirely with the deceased 
Nudini's undisputed handwriting, and the Gnzerathi writing 
below the defendant's signature also tallies with that of the 
defendant. The terms of the agreement are strong enough, 
and I see that the addition of the postscript does not in any 
way alter the terms of the agreement. The postscript sim- 
ply states that the defendant is not to hand over the money 
deposited with him to the plaintiff's husband's order without 
the plaintiff's concurrence, and the Guzerathi writing bebw 
the defendant's signature is to the same purport. As 
regards the evidence given by witness No. 70, it is clear that 
his demeanour, while under examination, was such as to throw 
suspicion on his evidence. Witness No. 63, who appears to 
be a respectable man, says that he found the agreement when 
he attested it, in the same state as it is now.'' 

THfe Subordinate Judge decreed in favour of the plaintiff^s 
claim, and the District Judge, in confirming that decree, 
remarked regarding the alleged alteration, " the Court is 
doubtful of the tdzdhalamJ' Assuming it is a forgery, it in 
no way invalidates the bond No. 3, which in other respects 
is admitted. * * * The Court finds Exhibit 
No. 3 is genuine in fact." 



The special appeal was argued before West and Larpbnt, 
JJ., on the 6th July 1874. 



I 

• I 
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Dhirajldl Mathurddds for the appellant:- — The Lower 1874. 

Court was wronff in not deciding whether the ^^ tdzdkalam'^ Tikamda's 

Java'hirba's 
added to the agreement, Exhibit No. 3, was a forgery, and in v. 

holding that the alteration in question, though made without m^^^^^a's 
the authority of the appellant, did not invalidate the agree- 
ment. As the document was in the possession of the respon- 
dent, she ought to have been called upon in the first instance 
to explain that the alteration had been made before its exe- 
cution by the appellant : Petamber Manikjee v. Moteechund 
Manihjee (a), [West, "J. : — The law on the subject of altera- 
tions has been considerably modified since the date of the 
Privy Council decision, as will appear from Aldous v. Comwell 
(b) and Rdmdsdmy Kon v. Bhavdni Ayyar (c)]. The interest 
awarded by the Lower Court, two per cent, per mensem, is 
exorbitant. 

Vishn/ib Ghanashdm, contra : — The concurrent finding of the 
two courts below regarding the genuineness of Exhibit No. 3 
is conclusive on the point. The Judge below was justified in 
granting the high rate of interest, as he thought that the ap- 
pellant had behaved very badly in keeping the respondent 
out of her money. 

West, J. : — The judgment of the District Court is ob- 
jected to, on the ground that the Judge was bound to find 
explicitly whether the addition to the document sued on, in 
its original shape, had been made before its execution or not. 
He has found, however, that the " Exhibit No. 3 is genuine 
in fact/' and as the only dispute was with respect to the ad- 
dition, we may take this as a decision that the document was 
executed in the form in which it was sued on. This was the 
finding of the Subordinate Judge, and the District Judge, 
though not without doubt and hesitation, plainly intends to 
adopt it. 

But the other point in the judgment of the District Court, 
that though the addition, or tdzdkalam, should be unauthoriz- 
ed by the executant, still it would not invalidate the docu- 

(o) 5 Calc. W. R. 63 P.O. (6) L. R. 3 Q. B. 573. 

(c) 3Mad.H.C. 11.247. 
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1874. ment, though it has been strenuously argued against, seems 
Tikamda's to have been properly decided. That addition serves only to 
V. state explicitly what was already clearly implied in the 
Mathur^das document, and what the law would infer from it. In such a 
case, as ruled in Aldous v. Cornwell, the alteration, as it is 
Immaterial, does not vitiate the instrument. In the case just 
cited, the authorities, mentioned in the one at 3 Madras 
H. C. R. 247, are discussed, and the rigour of the older views 
of the law on this subject somewhat further mitigated . 

The award of interest at a penal rate by the District Court, 
without any demand for it, or for any sum by way of com- 
pensation for special damage, on the part of the plaintiff, was 
not, we think, in accordance with the law. We must reduce 
the award to 6 per cent, per annum instead of 24 per cent. 
Their costs in this Court to be borne by the parties respec- 
tively. 



[Appellate Civil Jurisdiction.] 

J^^y ^^' Miscellaneous Appeal No. 6 of 1872. 

Mir Ajmuddin, heirofPA'TMA' Begam, a ii . 
-, 1 ' Appellant. 

deceased • ^^ 

Mathuba'da's Govardhanda's, Gul'ab- 1 75 J 2 

da's, and IsHVABDA's Jagjivanda's. [ ^^spondmts. 

ExectUion — Attachm^ent qf decree — Limitation Act XIV. of 1859, Sec. 20 — 
Mutual rekUions of decree in original suit, regular and special appeals, and of 
execution thereon — Application for execution based on the original decree, hut 
reciting those vn regular and special appeals. 

A notice or order to a judgment-debtor, A^ not to pay the amount 
decreed to his judgment-creditor, B, will not in any case serve to keep 
the decree alive in favour of C, a judgment-creditor of B, at whose 
instance the notice or order is issued, much less in favour of other 
judgment-creditors of B, with whom A had nothing to do. The period 
during which a decree remains under attachment should not be deducted 
from the time within which proceedings must be taken for the execu- 
tion of the decree : Ohandt Prasdd JUandi v. Baghundth Dhar (a) dis* 
sented from. 

(a) 3 Beng. L. R. Appx. 52. 
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An application for execution of the decree in the original suit and ^^*^^' 
proceedings thereon, which, without formally and expressly asking for Mm Ajmud- 
execution of the decrees in regular and special appeal, recognized those ^^ 

decrees, and Bought relief consistent with the final decree, can be judi- Mathura'- 
cially recognized as a proceeding for the purpose of executing the final ^^^j^^^f^' 
decree. and others. 

fTHIS was a iniscellaneous appeal from the deoision of 
•*• Mukundrfiyd Manirdya, First Class Subordinate Judge 
of Surat, directing the execution of a decree obtained by 
the respondent Mathuradds against Fdtmd* 

The respondents Gultibdus and Ishvardds were made 
parties in. this Court, they having attached Mathurddtis^s 
decree. 

The material facts are as follows i — 

The decree in the original suit, brought by Mathurtidds 
against Fdtma Begam as the representative of the original 
debtor, the late Bakshi of Surat, was passed on the 5th 
August 1863. A regular appeal was disposed of by a decree 
of 1st December 1863. In Special Appeal No. 211 of 1864, 
the High Court, on the 5th October 1864^ modified the 
decrees of the courts below by varying, to some extent, the 
amount awarded, by declaring that certain stipends received 
since the death of the late Bakshi should not be liable to the 
creditor's claim, and by similarly exempting one-third of the 
building called the Daryd Mah^l at Surat, which, as the 
Court held, Fatma Begam possessed in a right not derived 
from the deceased Bakshi, though as to the other two-thirds 
she was his representative. On the 22nd December 1864 
the respondent Guldbd^s attached the decree so obtained by 
Mathur^d^s. 

Immediately on obtaining his decree in the original suit 
Mathurdd^s sought execution. An order for attachment 
and sale of the property of the Bakshi in F^tmd Begam's 
possession was made by the Principal Sadar Amin on the 
7th August 1863. This extended to the whole of the Dary^ 
Mahal, as of other property enumerated as the Bakshi^s in 
the list furnished by Mathurddas with his application. 
Further proceedings on this application appear for the time 
27 H c 
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^^'^^' to liave been suspended ; but after the decision of the High 

Mir Ajmud- Court had been pronounced, MathurS^dfis, on the 23rd 

V. February 1865, sought execution by an application in which 

da's Govak- *^® original decree was set forth as that on which the appli- 

^d^^h^^ cant's right was grounded, but which also recited the regular 

and special appeals, and set forth the amount .due according 

to the Hfgh Court's decree. The money thus realized was 

paid to MathurSdds's creditor, Guldbd^s, on the 4th April 1866. 

On the 4th March 1865 Pitmd Begam made an applica- 
tion to the Principal Sadar Amin, in which, referring to the 
application and the order of the 7th August 1868, she direct- 
ed attention to the subsequent decrees of the District 
Court and of the High Court, and pVayed that execution 
might be restricted, according to the terms of the 
last decree, to two-thirds of the Daryd Mahal and of the 
Mogldi liaks as proprietress of which she was the late Bakshi's 
representative. She also pointed out that Mathunidis's 
decree having been so attached by Gulabdds, Mathuridds 
could no longer obtain execution upon it, Guldbdds then 
tried to have Mathuridds's interest in the decree of the High 
Court against F5.tm& Begam, sold in satisfaction of his own 
claim. Mathuridds resisted this; and after various inter- 
mediate proceedings, the District Judge, on* the 13th June 
1866, made an order that MathurSdas's execution should 
proceed, but that the moneys realized should be carried to 
the credit of Gulfi-bdds. 

Proceedings in execution were then renewed, not under a 
wholly new application, based expressly upon, the decree of 
the High Court, but upon the original application for execu- 
tion of the Principal Sadar Amines decree of August 1863. 
In this application, however, the effect of the subsequent de- 
crees was fully recognized. The Subordinate Judge directed 
that two-thirds of the Daryti Mah41 should be marked off for 
sale, and one-third reserved to Pdtm5 Begam as her sepa- 
rate property. Against this order of the 16th October 1866, 
directing a sale of the two- thirds, Mathur&d&s appealed to the 
District Judge, praying that the whole might be sold, and 
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two-thtrds of the proceeds given to him- This the District ^874. 
Judge refused on the 18th October 1867, and on appeal this Mir Ajmud- 
order was confirmed by the High Court on the 8th April v. 

1868. An application was then presendied expressly for da'sGovar- 
execution of the High Court^'s decree, 211 of'1864,on the ^^^htra. 
5th October 1869* The order made on this aj^ication was 

the subject of the present appeal^ heard by West^ and 
Laepent, JJ. 

Scohloy Advocate General (with him EJtmiderdv Moroji), for 
the appellant : — ^The application for the execution of the High 
Court's decree is barred by Section 2.0 of Act XIV. of 1859, 
no effectual proceedings having been taken within three years 
next preceding the application, which is dkted 5-th October 

1869, and the decree itself 5th October 18S4j, The decrees of 
the lower courts are merged in that of the High Court : 
Kistokinh&irx, Burrodlacaunt {b). In this case the Privy Council 
has held that the final decree is the only one capable of 
execution. 

Macpherson and Leith (with them Dhirajldl MatJiurddds^ 
Government Pleader,) for the respondent Mathurdd^s. There 
was a bond fide proceeding under the application on the 5th 
of August 186% which continued to September 1869„ when 
two-thirds of the Daryd Mahil was sold. It is true that the 
execution of the High Court decree was not expressly sought 
for, but that decree was mentioned in our application, and 
the relief we sought was what was given us under that decree. 
The opposition made by F&tmd Begam could not have been 
made but for the High Court decree., 

Gulabdds and his brother recovered judgment against 
us, and attached our decree on the 22nd December 1864. 
An order was issued to FStma Begam not to pay us. This 
attachment is in force still, and we are entitled to claim the 
deduction of the time since it was first placed : Chandi Pra- 
sad Nandi v. Baghundth Dhar (c), 

(6) 10 Beng. L. Rep. 101. (c) 3 Beng. L. R. Appx» 52. ' 
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1874. All the steps taken subsequent to the High Court decree, 

Mir Ajmud- which was brought to the notice of the executing Court, and 

V, was fully recognized by it, should be regarded as prdceed- 

DAt^Govioi- ^S ^ execution of that decree ; Bipro Doss v. Chunder 

DHANDA's Seekar (d\ . 

and others. ' 

Dhirajldl Mathurddds for the respondents Gulibdds and 
Ishvard&s : — On the 16th of July 1866 the District Judge, 
on the application of MathurSdas, directed him to proceed 
with the execution of his decree, and pay over the proceeds 
to us. Since this time Mathur5.dds acted as our agent. The 
prohibitory order issued to him and Fdtmd Begam on the 
10th of August 1868 keeps the decree alive for us. 

It being clear that all the proceedings after the passing 
of the High Court decree referred to it, the omission to ask 
for its execution in express terms was at most an irregularity 
which can be corrected even now : Chowdhry Parladh v. 
Chowdhry Janardan (e). 

All that Section 20 of the Limitation Act requires is, that 
some proceeding, whether l^y the Court or by the party, 
should be taken within three years : Kondardju v. Bdmd Krish- 
ndmmd (/). 

This has been done. And an attachment itself acts as a 
perpetual proceeding : Brooks v. Pdttam Mari (g), 

■ Scohle, in reply: — Execution of the High Court decree, 
which absorbed the decrees of the lower courts, was never 
asked for. The case of Chandi Prasad Nandi v. Baghundth 
Dhar is bad law. It is not impossible for a judgment- 
creditor, whose decree is attached, to take measures for the 
enforcement of his decree ; and as a fact in this very case 
Mathur^dSs did take such measures. Guldbd^s attached 
the benefit coming to the original judgment-creditor imder 
the decree oi the High Court ; but as no proceedings were 
taken under that decree, he could take no benefit. 

{d) 7 Calc. W. Rep. Civ. Rul. 521. F. B. id, ib. 522, 
(e) 6 Calc. W. R. 15 Mis. Rul. {/) 4 Mad. H. C. Rep. 75. 

ig) /rfm316» 
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In this C3ase the High Courtis decree became extinct three 1874. 



years after it was passed, viz., on the 5th of October 1867. Mm Ajmud- 

DIN 

The judgment of the Court was delivered by „ ^- , 

West, J, : — It will be convenient in this case first to dhanda's" 
consider the effect as regards limitation of the attachment *^^ ^'^^^^ 
of MathurAd5.s's decree against Fitmd Begam by his own 
judgment-creditor, Gulabdds. This attachment was made 
a couple of months after the decree of this Court in the 
special appeal (211 of 1864), by which the decrees of the 
lower courts were somewhat modified, and the extent of 
Mathur^d^s's rights as against F^tmd Begam finally settled. 
The attachment was made by a notice under Section 236 of 
the Code of Civil Procedure, directing Fatmii Begam not 
to pay, and Mathuradas not to receive, the amount of the 
decree until authorized by a further order of the Court. It 
has been argued that this was a step towards the execution 
of Mathur^das's decree, by which it was kept in force until 
the order should be withdrawn or superseded, but to this 
view we cannot accede. It was, no doubt, a step towards 
the execution of Gulabdds^s decree against Mathur^d^s to 
attach property or a debt in execution of it, and the attach- 
ment having thus been once made, the " proceeding ^^ would 
continue until the attachment was removed or superseded. 
This seems to follow from the judgment of Lord Cairns 
in Mdhdt'djdh Bhiraj Mdhtdbchand Bdhddur v. Bulrdm Singh 
and another (A). As between Gulabdds and Mathurddds, 
a portion of Mathuradds's property had been withdrawn 
from his disposal, in order to make it available for the satis- 
faction of the former's claim, and so long as this withdrawal 
continued, the proceeding in execution, though not carried 
to completion by a sale or realization of the debt, still 
endured, so that the term of limitation against a further 
proceeding would have to be counted from its termination. 
The maintenance of the attachment was, as against Mathu- 
radas, a continued endeavour, tending towards the enforce- 
ment of the decree. But how docs this afiect Fatma Begam ? 

{h) 13 Moore I. A. 470, 
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1874. The law provided her with a safeguard against execution^ 
Mir Ajmud- when three years should have elapsed^ wi4hout any proceed- 
V, ing being taken towards enforcing the decree. The order- 
BA's^GoviuJ- directed to ¥&tm6k Begam having relation to the decree- 
^d^h^^ against her, was, it has been urged, a proceeding in execu- 
tion of that decree. It would be more correct to say that 
it was a proceeding to prevent the execution. Bad Mathu- 
r^das sought to enforce his decree foir his own benefit, he^ 
would have been met by the order. That order empoweredl 
Fatmd Begam to withhold the money, if it should be- de- 
• manded, but she was not, therefore, subjected to a liability 

to execution for an indefinite period, while- the litigation was: 
going on between Gulabdda and Mathur£d&s, and. for three- 
years after its close. The party interested, whicTiever ©£ 
them it might be, was bound to take some step iiOiwards; 
execution within three years* 

Nor can a deduction be allowed, in ©ur opmibni>.0n aeeoonli^ 
of any time, during which, as it is alleged,. MathurSdis waa. 
prevented by the attachment of his decree from taking effec^ 
tual steps for getting it executed. The order served on him 
would not prevent his getting execution with a direction^ 
that the money should be paid into Court. Such an order 
was, in fact, made in June 1866, with reference to the 
decree then put into course of execution. And if Mathuradaa 
himself were indifferent, Gul^bdas might have obtained 
execution by the appointment of a manager. It is said no 
doubt in the case of Chandi Prasdd v. Baghundth Dhar (t) 
that a deduction is to be made of the time during which the 
decree is under attachment ; but the reason given for thia 
decision does not seem to be a correct one. The attach-- 
ment is of a kind which does not prevent the adoption of 
measures towards keeping the decree in force ; and even if 
it were, the law seems to make no allowance on that 
account. '^ Tempus non currit contra nan valentem agere " is 
no doubt a correct general rule, but it is so as embody- 
ing the provisions of the particular laws on the subject of 

(i) 3 Beng. L. Rep. Appx. 52. 
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limitation, not as furnishing a controlling principle, by which ^874. 
their construction is to be ffovemed. There is here no MirAjmud- 
provision made for an extension of the time on account of v. 

MATHimA'- 

impediments or disqualifications, and though '^ arguments da'sGovar- 
Irom analogy may apply where a principle of law is ^^^^^ 
involved, (yet) where the Courts are dealing with the 
positive enactments of a statute, reasonings founded upon 
analogies are scarcely applicable " : Per Owr : in iZSm- 
ehander Dutt v. JughescJumder Dntt {j). 

An addition to the statutable period of limitation is, we 
think, to be allowed only when it is statutably authorized* 

The observations we have just made apply to the other 
attachments of Mathur&d&s's decree obtained in this Court 
in Special Appeal No. 211 of 1864, equally as to the attach- 
ment laid on it by Guldbdds on 22nd December 1864. In 
no case, we think, can it be held that a notice or order to a 
judgment-debtor, A, not to pay the amount decreed to his 
judgment-creditor, B, will serve to keep the decree alive, 
not only in favour of 0, a judgment-creditor of B, at whose 
instance the notice is issued, but of D, E, Fy &c., other 
judgment-creditors of B, with whom A has nothing to do, 
and whose mutual contentions ought not to deprive A of 
the protection, which, after a reasonable term, the Limita- 
tion Law is intended to throw round him. 

« 

The question remains whether there have been on the part 
of Mathur&dSs proceedings in execution, which independently 
of the notices already considered, have had the effect of bar- 
ring the operation of Section 20 of the Limitation Act of 1859: 
[The learned Judge then, after reviewing the material facts 
stated above, proceeded as follows : — "] 

It has been contended for the 'appellant that Mathur^- 
dds, in his several proceedings subsequent to the decision of 
the High Court, has constantly endeavoured to obtain satis- 
faction, not in accordance with that decision, but in evasion 
of it, and on the terms of the decree originally passed in his 

ij) 12 Beng. L. R. 229, see p. 232. 
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• 

^^"^^ favour by the Principal Sadar Amin. We do not think that 

Mm Ajmud- there has been any attempt of this kind. The decree of the 

u High Court awarded to Mathur&dds, a larger sum than that 

da'sGovar- awarded by the Principal Sadar Amin. The decree was 

imd othera ^©oessarily transmitted to the Principal Sadar Amines Court 

and made a part of the record there. Mathuradas could not 

rationally expect that it would be overlooked. His applica- 

tioil of the 23rd February 1865 distinctly refers to it, and 

sets forth the amount due in accordance with it. Again, in 

his appeal against the District Judge's order of the 18th 

• October 1867, Mathurddds relies on the High Courtis decree 

as giving him a right to have the whole of the Darya Mahal 

sold in order that two-thirds of its true value may be realized 

for him. He, no doubt, strove to make all he could by his 

decrees ; but he seems from the date of the one made by this 

Court to have accepted it without any attempt at evasion or 

circumvention of the court below, as finally determining the 

extent of his rights in execution. There is no reasonable 

doubt but that the decree of the High Court was fully present 

to the mind of the Principal Sadar Amin and of the parties 

throughout the proceedings in execution which followed it ; 

and all alike recognized it as the command, upon which they 

were to act, whether it extended or restricted the operation 

of the earlier one given by the Subordinate Court. 

But then no application, it is clear, was made to the 
Principal Sadar Amin expressly for the execution of this 
Courtis decree, except the one in February 1865. This, 
which was finally disposed of in April 1866, more than three 
years before 5th October 1869, cannot avail as a proceeding 
to keep the decree in force for the purposes of the latter 
application. The question then is, whether the proceedings 
taken by Mathurddds, though not expressly based on the 
High Court's decree, can, through their practical identity 
with those that would have been taken expressly on that 
decree, through Mathurddds's recognition of that decree, and 
his desire to give it effect, be regarded as proceedings in 
execution of it, or to keep it in force. 
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The relation of the decrees in an original suit, a regular ^^74, 

appeal and a special appeal is that of three commands, each ^^^ Ajmud- 

of which is capable of operating by itself, but the two earlier v, 

1S/La.tbjj r a' * 

of which may be either reversed or adopted by the last, ^^'g Govar- 
either wholly or partially. In so far as the decree in special j^^^^^ers 
appeal coincides with the original decree, it may be regard- 
ed as identical with it except as to the modal circumstance 
of dates : the earlier date is brought forward to that of the 
renewal, by higher authority, of the first command. In so 
far as the final decree differs from the first, it is a new order, 
and no date can be assigned to it but that on which it is • 

made. That " identity " or '* adoption " expresses the rela- 
tion of the two decrees, where they agree, better than any 
term which may imply the annihilation of the earlier com- 
mand, is evident when we consider that the plaintiff has to seek 
his remedy in the lowest court, and that the relief accorded to 
him there ought not to be altered except so far as it is wrong. 
' In other respects, the command should be adopted, and 
repeated : Civil Procedure Code Sections 350, 360. There 
may, under our system of procedure, have been a complete 
or partial execution of the first decree pending the regular 
and special appeals: Civil Procedure^ Code Section 338. 
If the final decree should reverse the one given in favour of 
the plaintilE by the Court of first instance, the proceedings 
in execution under the latter are not therefore null. The 
purchaser at the execution sale has a good title, though the 
Judgment-creditor must refund the money thus realized. 
The new command creates a new right, which has to be 
satisfied as well as may be, but without a positive annihila- 
tion of the former command, which still remains a ground 
for rights acquired under it. But if, after partial execution, 
the new decree affirms the old, it cannot properly be said to 
supersede or absorb it in the sense of depriving it of its 
effect. The judgment-debtor cannot come forward and say 
^^ Give me damages for the sale of my house under a decree 
which does not exist ;'' nor can the judgment-creditor be 
heard to say '^ Give me execution for the whole ^.mount of 
my new decree, which, apart from the old one, awards me so 

28 HG 
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^^'^^' much/' The whole litigation having a single aim, and the 

MirAjmxjd- successive orders being directed to the same object, they 

V, must be regarded as identical, whore they do not differ ; and 

lif athura'- 

DA'a GovAK- tJiG execution of one within the limits of their coincidence 
MiToSera ^^ *^® execution of all. It has no doubt been said in the 
High Courts of Calcutta and Madras, as well as of Bombay, 
that the lower court's decree being embodied or absorbed 
in that of the higher court, the latter alone is '^the decree 
enforceable by execution/' but these expressions had 
reference to cases, in which there had not been any execution 
upon the first decree, and in which the only question was as 
to the date, from which time was to be counted for limitation. 
As to this, there ought not, according to our view, to be 
any hesitation in saying that the last decree furnishes the 
proper dateu As to the relation of the successive decrees to 
each other, apart from authority, their Lordships of the 
Privy Council have said in KistoJdnker Ghose Boy v. 
Burrodacauni Singh Boy {k) that '^If the question were 
res integra, their Lordships would incline to the view taken 
by the Judges of the High Court in the present case, viz., 
that execution ought to proceed upon a decree of which the 
mandatory part expressly declares the right sought to be 
enforced." They limited themselves to not expressing 
dissent, in a similar case, from the rulings of the Madras 
and Calcutta High Courts (I), and we think there is nothing' 
to indicate that their Lordships would accept the doctrine 
of the later decree being the only one capable of enforce- 
ment, in such a sense as to deprive proceedings actually 
taken on the earlier decree of all efficacy for or against the 
judgment-creditor in execution of the later. 

Still it is possible that proceedings on one decree may 
agree in external circumstances with those on another with- 
out the executions being identical. The same property may 
be sold in execution of the one or the other of two decrees., 

{k) 10 Beng. h. B. 101, see p. 114. 

(I) Armache Mathvdayan v. Velvdayanf 5 Mad. H. G, Bep. 216 \ RfO/m 
Charan Byaak v. Lakhi Kant, 7 Beng. L. R, 704. 
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according to the application of the judgment- creditor ^^74. 
entitled under both ; and a proceeding under the one can Mir Ajmud- 
have no effect as regards the other. The execution proceed- v. 

ings on one might have been taken on that other, but were j^^/g q-qvar- 
not, because the judgment-creditor, having a choice, chose ^^^^^ 
otherwise. Is the present a case of this kind ? The first 
and the last decrees being, as we have seen, partly identical, 
there could not be an execution of the one within the limits 
of their agreement, which would not objectively be an 
execution also of the other, but there would be a subjective 
difference, as Mathur^d^s desired the execution of the earlier 
or the later decree, which should regularly have been 
indicated by his framing his application accordingly. His 
application was originally limited to the execution of the 
first decree. It is said that a c'Range of the. desire thus 
expressed could be intimated so as to receive judicial 
recognition only by a change in the form of this applica- 
tion — by a new application, that is, resting expressly on 
the last decree. This was clearly not the opinion, however, 
of the courts below. They allowed execution to proceed on 
the application of Mathurddds based upon the first decree, 
notwithstanding those that followed it, not from any 
forgetfulness of the latter, but because they thought 
Mathur5.das was proceeding, and intending to proceed, only 
so far as the final decree allowed him. The form of the 
application for execution of the High Court's decree, had 
a separate one been made in supersession of the application 
of the 5th August 1863, would,- as only a single form is 
provided amongst those prescribed by the High Court, have 
been the same as that original application with merely an 
intimation in the fourth column of the form, of the numbers 
and results of the appeals. This could not in strictness be 
called an application resting directly on the decree in special 
appeal, but an application similarly framed was deemed 
sufficient by the Privy Council in the case already referred 
to. If, therefore, it be, though informally, brought home 
to the mind of the Judge, who is asked for execution, that 
in addition to the original decree, there have been decrees 
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^^^^- in regular and special appeals^ a proceeding may be one in 
MirAjmi7d> execution of the last decree (serving to bar limitatios) 
^^ thongh not expressly based upon it. In the present case, 
Mathura'- ^e are satisfied that while the execution sought^ and in part 
dhanda's obtained, of the one decree was objectively the execution 
^ ' of the other also, the intention of the judgment-creditor was 

to obtain what the High Court had awarded to him. This 
was understood by the Court and by the opposite party, 
and though, no doubt, there was an irregularity in not 
proceeding expressly upon the final decree, yet the defective 
intimation of his purpose by Mathur&d^ does not, under the 
circumstances,prevent our judicially recognizing that purpose 
as being to obtain satisfaction, according to the terms of the 
High Court's decree. The steps taken by him down to the 
year 1868, jnay thus, in our view, be regarded as proceedings 
taken to enforce the decree of the High Court. As such, 
they bar the operation of the Limitation Act to prevent far- 
ther execution on the application of the 5th October 1869, 
and the order of the Subordinate Judge must be confirmed 
with costs. 

^A^S '^^^^ -Yy /*' ^''^^'' confirmed. 



/i / y 



[Appellate Civil JuKisDicnoN.] 

July 27. iSpeciaZ A'^peal No. 73 of 1874. 

Ghela'bha'i Bhika'rida's Appellant. 

Pea'njivan Ichha'ba'm Be^parhdent. 

Property of purchaser at revenue aoAe — Registration — Tender of Government 
rent by drfaidter's mortgagee — CoUe^xn'e refusal to accept it. 

The porcliaser at a revenue tale, held in default of the paymoit of 
assessuM^nt, takes free of all incnmbrances, althoiij^ the revenue anthoritieB, 
without otherwise depriving the defaulter of his right of occupancy, under 
Section 36 of the Bombay Survey Act I. of 1865, have only sold his right, 
title, and interest : Abdul 0am v. Krishndji Bhikt^i (10 Bom. H. C. Kep. 
^16) and Oundo Shiddeahvar v. Mardan 8dheb (Id. lb. 419) fdlowed 

What operates to create the property recognized as a right of occupancy 
is the revenue sale and the consequent entry of the occupant's name in the 
Collector's books. A memorandum, therefore, declaring a person to be the 
Buoc^sfut bidder at the sale is not on instrument creating or declariBg aa 
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interest in immoveable property and requiring registration under Section 1874. 
18 of Act XX. of 1866. 



Ghkla'bha'i 

The Collector" may be responsible to the mortgagee of a revenue defaulter -^^^^^ *^^ ^ 
for refusing to accept the tender made by him of the Government rent, Pra'n jivan 
but if he does refuse it, and the land is sold, the title of the purchaser is un- Ichha'ba'm, 
impeachable. 

THIS was a special appeal from the decision of H. Bird- 
wood, Acting Judge of the District of Surat, reversing 
the decree of Shivl5.1 Nathubhdi, Subordinate Judge at 
Ankleshwar. 

The facts of the case are as follows : — 

One Dildarkhan, the occupant of a Government piece of 
land^ mortgaged it without possession to the defendant 
Gheldbhdi first in 1863 and again in 1865, Dild^rkh^n 
having made default in the payment of the assessment due 
on the land, it was sold in 1867, and one Husain became the 
purchaser. He, too, made default, and the plaintiff Pr^nji- 
van purchased the land on the 23rd of March 1871. 

In the meantime the defendant Gheliibhai in 1867 obtain- 
ed a decree against his mortgagor, Dild&rkkdn, and Husain, 
and in execution of it attached the land and became a pur- 
chaser at the Courtis sale in July 1871. Pranjivan, having 
unsuccessfully applied to remove the defendant's attach- 
ment, brought this suit in the Court of the Subordinate 
Judge of Ankleshwar. 

The defendant answered that the plaintiff took the land 
subject to his mortgage lien, and that he had registered his 
certificate of sale, whereas the plaintiff had not registered the 
document which declared him to be the purchaser at the re- 
venue sale. 

The Subordinate Judge rejected the plaintiff's claim, hold- 
ing that neither Husain nor Dild&rkh^n were aotuaUy depriv- 
ed of their occupancy by the revenue officers, who simply 
sold such rights as they possessed, and placed the sale 
proceeds to their, credit. 
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1874. The District Judge in appeal reversed that decree, on the 

Ghkla'ba'i ground mainly that the defendant could not, under his 

t;^ purchase at the court sale^ oust the plaintiff. 
Pra'njivan 
Ichha'ra'm. . rpj^Q special appeal was heard by West and Larpent, JJ. 

♦ Chunilal MdnekldZ for special appellant : — ^The proclama- 

tion for sale issued by the Mamlatddr professed to sell only 
the rightf title, and interest of the defaulter in the land in 
dispute. Under Section 36 of the Survey Act, the absolute 
right of occupany might certainly have been sold ; but as a 
matter of fact it was not. The fact that the sale proceeds were 
credited to the defaulter's account shows this beyond doubt. 
The plaintiff, who is the purchaser of this interest, simply 
stands in the place of the defaulter ; and the mortgagee- 
defendant, is, therefore, entitled to maintain his possession 
till the satisfaction of his lien : Abdul Oani v. Krishndji 
Bhikdji (a) and Oundo Shuldheshvar v. Mar dan Sdheb (b) 
follow The Secretary of State v. The Bombay Landing and 
Shipping Company (c). 

That was a case on the Original Side applicable to the 
town and island of Bombay, and though the Regulations of 
1827 have been referred to as authority for showing that 
land revenue has been made a charge upon land that is a mis- 
take. Clause 3 of Section 5 of Regulation XVII. of 1827 en- 
acts ; " In all cases the revenue of the year, if not otherwise 
discharged, shall be recoverable, in preference to all other 
claims, from the crop of the land assessed.^' At any rate the 
decided cases do not apply, as the absolute right of occu- 
pancy of the defaulter, was never sold in this case. 

The defendant's certificate of sale is registered, and takes 
precedence over the unregistered memorandum of the plain- 
tiff's sale. 

The defendant as mortgagee had offered to pay the assess- 
ment due by his mortgagor, and the Collector was bound to 

(a) 10 Bom. H. C. Rep. 416. (6) 10 Bom. H. C. Rep. 419. 

(c) 5 Bom, H. C. Rep. 23 0. C, J. 
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receive it. The courts below Laving refused to inquire into 1874. 



this matter, the case should at least be remanded. Ghbla'bha'i 

BHIKA'RIDA'a 
V. 

Nagindds Tulaidds for the respondent : — Section 36 of the Pra'njivan 
Survey Act of 1865 is imperative, and absolutely forfeits 
the right of occupancy on failure to pay the assessment. ^ 

The Government have no power to deal with a defaulter in 
a different manner. The practice of crediting a defaulter 
with the sale proceeds is founded on expediency, see Govern- 
ment Resolution No. 1170, of 12th March 1872, at page 113 
of Naime's Hand-Book. The cases cited by the appellant 
exactly resemble this case, and govern it. The plaintiff's 
right of occupancy was perfected by the sale itself and the 
registry of his name by the Collector. The document in 
which he was declared the highest bidder need not, there- 
fore, be registered. As to the defendant's offer to pay the 
assessment, he did not ask for any issue. 

Per Curiam : — ^We are of opinion that this caseis substan- 
tially governed by the decisions in Abdul Oani v. Khrishndji 
Bhikdji and Oundo Shiddeshvar v. Mardan Sdheb. These 
establish that ^' the land revenue is the paramount charge 
on the land,'' and that by selling the occupancy right, the 
Collector, as the agent of Government, exercises at the 
moment of sale the right of forfeiture or deprivation vested 
in the revenue authorities by Section 36 of the Bombay 
Survey Act. The occupancy, which was taken as a condi- 
tional one, is thus brought to an end, and with it fall inter- 
ests carved out of it. 

It was argued, and with much ingenuity, by Mr. Chuni- 
lal, that albeit the revenue officers had the power to declare 
the occupancy rights of Husain forfeited, yet they did not 
in fact avail themselves of this power. They elected rather 
according to the rule prescribed by Government Reso- 
lution No. 1170, dated 12th March 1872, to treat Husain's 
occupancy right as an existing property, and to sell it as such 
under the rules of Regulations XVII. and IV. of 1827. But 
having been sold as a subsisting property, it must be re- 
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1874. garded, it was contended^ as sold subject, like otber pro- 



Ghela'ba'i perty, to all charges and lieas legally created by the owner 
SBiKABCDASg^ as to affect it. It was further urged that only" the 



V. 



Pba'njhtan right, title, and interest of Husain were sold, not any abso- 

J.CHHA BA M* ^ 

lute proprietorship. But when land becomes subject to sale 
in order to realize a paramount charge, all charges subse- 
quently created must ordinarily be extinguished in order to 
give effect to the sale, and nothing has been pointed out to us 
in the rules made by Government under the Survey Act, or 
Kegulation X VII. of 1872, which indicates that any intention 
was ever entertained by Government of selling a defaulter's 
land subject to incumbrances created by him. Such a 
course would be in almost every case injurious either to the 
defaulter, or to Government, or to both, by the doubt it 
would create as to the title taken by the purchaser, and was, 
in all probability, never contemplated. The *' conditional 
occupancy" fails when the property is sold, and having 
been essentially conditional all through, has made all subor- 
dinate rights, depending on it, conditional also. The 
notice follows the usual form of those prescribed by tjie 
Code of Civil Procedure and the forms based on it, but as 
these are held sufficient to give to the purchaser under a 
sale in execution of a decree on a mortgage a right dating 
back to a time prior to all subsequently created incumbrances, 
so the purchaser's right in this instance must date back to 
the beginning of the ^' conditional occupancy," Govern- 
ment's right to deal with which on a default arose at the 
same moment as Husain's tenancy. 

As to the question of registration, we think that the docu- 
ment No. 3 is not an instrument which creates or declares 
an interest in immoveable property within the meaning of 
Section 18 of Act XX. of 1866. What operates to create the 
property recognized as a right of occupancy is the entry of 
the name of the occupant in the Collector's books. The 
revenue authorities can recognize no other, and wliat 
they have to deal with is solely the right of occupanoy. The 
paper No. 3 is a mere memorandum from the M&mlatd&f 
that Prinjivan has been the successful bidder at the aaotion* 
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It does not, therefore, come into competition, under Section ^^74. 

50 of the Registration Act of 1866, with GheUbhai's certi- Ghela'ba'i 

. ^ .. , . Bhika'eidas 

ficate as purchaser at an execution sale. Pranjivan s title v. 

had already been fully acquired, not by means of a convey- ichha'ram. 

ance or any other document passed to him, but by the 

revenue sale and consequent change of names in the khdta 

or account and by the effect given to this change by the law 

before Gheldbhdi bought the 'conditional occupapy, which 

by the fulfilment of the condition of forfeiture had become 

extinct when he purchased. 

But Ghelabhdi, it is said, being mortgagee tendered the 
Government rent of Husain's fields. If he did this in the 
proper way, the rent ought to have been received. The 
Subordinate Judge gave no finding on the point. The Dis- 
trict Judge considered that it could not be raised unless the 
Collector were made a party. But Section 48 of the Survey 
Act directs that the dues leviable under it shall be collected 
according to the provisions of the Regulations, and Regula- 
tion XVII. of 1827, Section 12, cL 7, says that the Collec- 
tor's order for the realization of the revenue shall occupy 
'' in all respects the place of a judicial decree.^' This is 
sufficient to give to Pr^njivan an nnimpeachable title, 
although, if the Collector wrongly refused Gheldbhdi's 
tender of the rent under circumstances which made it his 
duty to accept the tender, he may be responsible for the 
injury thus done to Gheldbhdi. * 

For these reasons, we confirm the decree of the District 
Court with costs. 

Decree confirmed. 
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^i?74. [Appellate Civil Jueisdiction.1 

July 28. *- -■ 



Special Appeal No. 482 of 1873. 

Shridhar Vina'yak AppellanL 

Na'ba'yan talad Ba'ba ji and another .*. Respondents^ 

Res judicata — The Code of Civil Procedure, Sec. 2. 

Failure in a suit of simple ejectment does not bar a subsequent suit for 
redemption, notwithstanding that the defendant had asserted the existence 
of his mortgage in the former suit. 

fTlHIS was a special appeal from the decision of Edward 
Cordeaux, Assistant Judge at Pan&, reyersing the decree 
of the Subordinate Judge of Fund. 

The material facts are suflSciently stated in the judgment. 

The special appeal was heard by West and Labpent, JJ. 

Bahiravndth Mangesh for the special appellant : — The suit 
which the plaintiff's father in February 1866 filed against 
the father of my client, Vin&yak, was brought with the object 
of removing his obstruction and recovering possession of 
the house in dispute. In form it was an ejectment suit, but 
from the first Vin^yak grounded his defence on his mort- 
gage^ of which therefore the plaintiff's father had full know- 
ledge. In Soorjomonee Dayee v. Sudddnund Mohdpatter (a) 
their Lordships of the Privy Council, adverting to Section 2 of 
the Code of Civil Procedure, lay down " that the term ' cause 
of action ' is to be construed with reference rather to the 
substance than to the form of action" (6). Further on their 
Lordships go on to say '^ It has probably never been better 
laid down than in a case which was referred to in the 3rd 
volume of AtkynB,Oregory y.Malesworth, in which Lord Hard- 
wicke held that where a question was necessarily decided in 
effect, though not in express terms, between the parties to 
the suit, they could not raise the same question as between 
themselves in any other suit in any other form ; and thai 
decision has been followed by a long course of decisions, the 

(a) 20 Calc, W. R. 7 Civ. Rul. (b) V, 380. 



BOMBAY HIGH COURT REPORTS. 225 

greater'part of which will be found noticed in the very able ^^74. 
notes of Mr. Smith to the case of the DiLckess of Kingston. Shbidhar 

"Vtn a ' y a it 

If the plaintiff ^s father had more than one title to depend v. 

on, he was bound to bring them all forward in the previpus ^^ 3^? 
suit, as was held by the Bengal High Court in Dudsar ba'ji and 
Bihee v. Shahir Burhunddz (c). He cannot be allowed tQ 
keep back one, and then, years after,, to bring a fresh suit on 
the ground that he had still a right in reserve : Brojo Loll 
Roy V, Khettur Ndth Mitter (dSj, 

Dhirajldi Mathurddds,. Government Pleader, for the special 
respondents : — Our father's suit was one for ejectment ; our 
present suit is to redeem as mortgagors. The causes of 
action are entirely different, and there is no objection to the 
present suit being maintained. It was held in Bhisto Shankar 
P4til V. Bdmchandra R. Jahdgirdar (e) that the second suit 
being based on a diffwen»t cause of action from the first, was. 
not barred. The defendant relies on Soorjomonee Dayee v. 
Sudddnvnd Mobdpatter (f) ; but there, the same question 
had been really adjudicated on previously. In Suntet v.. 
Stewart (g) Lord Westbury said : " No case was cited at the 
bar, nor have I been able to find, any in which a decree 
of dismissal of a former bill has been treated aa a bar to a 
new suit asking the same relief,, but stating a different case,, 
giving rise to a difiEerent equity. '^ With regard to the case 
of Dvdsar Bihee v. Shakir Burhunddz (A), I submit it is 
had law. 

The following cases were also referred to in the course of 
the argument : — 

Sreemuthoo liaghoonadhd Perya Oodyd Taver v. Kliat- 
ta/ma Naiichear (i) ; Vaii^harld Surya Nardyand y^ 
Nadiminti Bhagdvat Patdnjali {j), ; Shri Shxi Shri Ednid" 

(c) 15 Calc. W. R. ^68 Civ. RuL (d) 12 Idem, 55. Civ. Rul, 
(e) 8 Bom. H.C. Bep. 8^ A. C. J. (/) Vide Supra. 
(y) 8 Jur. 317 S. C. 31 L. J. (N. S.) Ch. 346, see p. 350. (h) Vide Supra^ 
(t) 10 Cale. W. R. 1> P. C. (2) 3 Mad. H. C.Rep. 120. 
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1874. chandrd v. Darvddd Bdmdnd Chdndiri {k) ; Oopaldyyan v^ 



Shaidhab Baghupdti Ayydn (Q ; Ghiniyd Muddli v. Venkatd Chelld 

^ Pilldi (m) ; Doorffa Cham v. Kassy Ohunder Moitree {n) ; 

Na'ha'i^ Xd/Air BuJcsh v. Ooldm All (o), and 8adu hin Mdndji v. 

VALAD Ba - , . 

ba'ji and Bdizd Jcom Mdndji and another. S. A. 361 of 1873^ decided 
^^ ^^ ^ Melvill and Na'na'bha'i, J J., on the 1st of April 1874. 

Bdhiravndthy in reply, referred to the following addi- 
tional authorities : — Mohidin v. Muhammod Ibrdkim (p) 
and Maktwm valad Mohidin v. iTndm valad Mohidin {q). 

West, J. : — ^The plaintiffs* father Bdbdji, having pur- 
chased the rights of one Datto at an execution sale on a 
money-decree, sought to obtain possession of the house he 
had bought as Datto's. When this house had been attach- 
ed by the judgment-cieditor, Vindyak, the defendant's 
father, who was in possession, had endeavoured to raise the 
attachment on the ground that he held under a deed of 
mortgage and conditional sale, which had long ago become 
absolute. His application was disallowed on the ground 
that his rights as mortgagee would not be affected by the 
sale of Datto's interest in the property. Vindyak was not 
satisfied with this order, and brought a suit against Datto's 
judgment-creditor and Bdb^ji, who had meanwhile become 
the purchaser in execution, to establish his right to the 
house. The final decision in this suit rested on the grounds, 
first that Vindyak had not established the mortgage and 
conditional sale, on which he relied, as the contractual basis 
of his right, the document, adduced by him as evidence of 
the transaction, being inadmissible because unstamped, and 
secondly, that he had failed to make out a title by prescrip- 
tion through bond fide possession as owner for 30 years. 

In this position of affairs, Bdbdji, having tried in vain to 
get possession of the house under Section 269 of the Code 
of Civil Procedure, instituted a regular suit for the eject* 

(k) Idem, 207. (0 Idem. 217. (w) Idem. 320. 

(») Marehall 539. (o) 9 Calc. W. R. 90 Civ. Rul. 
(p) 1 Mad. H, C. Rop. 245, (j) 10 Bom. H. C. Rep. 298. 
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ment of Vin&yak. By the Munsiff his title was found 1874. 



proved, and this adjudication was confirmed by the Joint Shridhar 
Judge in Regular Appeal, on the ground that the title set up '^^^^^ 
by Vinayak had been conclusively pronounced against by Na'ra'yak 
the decree in the previous suit. On a special appeal, baji and 
however, being made by Vinfiyak's son, Shridhar, the High ""°**""- 
Court reversed the judgments of the courts below, on the 
ground that though Vindyak had failed in the previous suit 
to establish an adverse possession against Bdb^ji's predeces- 
sor in title extending to 30 years, yet the decision showed 
that he had been in possession for more than 12 years, which 
was suflBlcient to raise a bar to B&bdji's suit according to the 
provisions of the Limitation Act. It wa6 undoubtedly an 
erroneous application of the principle of res judicata when 
the Joint Judge made Vin%ak^s failure, as plaintiff, on the 
particular ground of right selected by him, ^ reason for 
denying that he could have any right at all as against his 
former defendants ; but according to our view, it was per- 
haps an oversight when from the negative judgment that 
Vindyak had not been in possession for 30 years, the late 
learned Chief Justice of this Court deduced the affirmative 
conclusion as binding on the parties that Vindyak had been 
in possession for more than 12 years. The question and 
the sole question as to length of possession in the previous 
suit had been whether it had continued for 30 years. The 
defendant was not concerned to prove that it had not lasted 
for 13 or even for 29 years, and the decision of the Court 
was res judicata only as to the particular point in issue. 

The defendant, Vinayak, or his son, Shridhar, could pro- 
bably, as a matter of fact, have proved his adverse posses- 
sion for more than 1 2 years, had such proof, according to 
the view of the District Court, been useful, or had it not, 
according to that of the High Court, been superfluous. He 
had been in possession for many years, and there was no 
document of title presentable in a Court, to which his pos- 
session could be referred. But on the day on which the 
judgment of the Court of first instance was delivered. 
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1874. Vindyak having got his original mortgage of 1830 stamped. 



Shridhab filed it in support of his defence. It had thus become 

^^^^^ admissible in evidence, but could not properly be used iit 

Nara'i^n (jiiai; suit not having been produced at the proper time^ and the 

ba'ji and case was disposed of without reference to it. But by stamp- 
ing his mortgage, Vinayak, at the same time that he made it 
a defence of his possession, if he should fail on other 
grounds, created a new right for B&bdji and his representa- 
tives. They, according to- the received construction of 
Regulation XVIII. of 1827, Section 14, were third parties,, 
against whom, as purchasers of the equity of redemption,, 
the mi^rtgage became an effectual instrument from, the date 
on which it was stamped. Having failed in their suit for- 
dispossession of Shridhar as in without any title, Bjibiji's 
sons now seek to redeem the mortgage, which Shridhar him-^ 
self has made the basis and limit of his rights. 

The contention for the defendant Shridhar now is that 
as he from the first asserted a mortgage with a clause of 
conditional sale as the foundation of his right, Bdb&ji was 
fully apprized of his case and was bound in the former suit 
to bring forward every circumstance, by which his ownr 
claim to possession could be supported, and of which he was 
at the time aware. This view prevailed with the Subordi-. 
nate Judge, who held that the present suit for redemption 
was barred by Section 2 of the Code of Civil Procedure^ 
The . Assistant Judge, on the other hand, considering the 
cause of action to be quite distinct in this suit from that in 
the previous one, reversed the judgment of the Subordinate 
Judge. It is against this reversal that appeal is now made. 

The principle of res judicata^, simple enough in its state- 
ment, is one that seems to present considerable difiiculty in> 
its application. We have according been referred to a 
great number of decisions of the Hight Courts, which it 
would be hard, perhaps impossible, to reconcile in all re- 
spects with each other. The principal variances have arisen 
from different views of what did not or did constitute for the 



another. 
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purposes of a second suit a ground of right identical with 1874. 
the one relied on in a previous suit between the same parties. Shbidhar 
In the case of Dadsar Bibee v. Shahir Burhinddz and others ^ 
Bayley and Mitter, JJ., ruled that after suing as a donee, Na'ra'yan 
the plaintiff could not sue again for the same property as baji and 
heir. His whole title, whatever it might be> ought, those 
learned Judges thought) to have been brought forward at 
once. The same view is taken in Brojo Ldll Boy v. Khet- 
iur Ndth MitteVy and that all .the grounds of suit must be 
brought forward at once is repeated in PremdnaTid Oossdme 
v. Ram Chum Deb and another {r). On the other hand, Lord 
Westbury^s dictum in Hunter v. Stewart, that knowledge of 
a second ground of right> when a first one is relied on in a 
suit, does not prevent that second ground being afterwards 
made the basis of a second suit seeking the same relief as 
the first, has been fully adopted by this Court in Bhisto v. 
Itdmchandra, and has been ifecognized in other cases. In 
the case of Woomatdrd Dehid v. Unnopoorna Ddssee («) the 
Privy Council may at first sight seem to have departed from 
the principal enunciated by Lord Westbury, but there the 
whole cause of action was considered as having arisen out 
of the decision of the revenue authorities. The transaction 
between the parties had been such as for juridical purposes 
should properly be regarded as one^ and on that one transac- 
tion several suits between the same parties could not pro- 
ceed. As is said by Cleasby, B», in Death v* Harrison {t) 

"though the particular claim Was not in controversy 

[in the previous suit], the subject-matter, out of which it 
arose, was,'' and in such circumstances the allowance of 
repeated .suits would lead to vexatious litigation. In the 
case of Stevens v. Tillett (it), Willes, J., says that ^'matter 
in respect of which no evidence was given on the former 
occasions may be inquired into,'* and the matter must be 
regarded as essentially different when it did not originate in 
the same transaction and when it constitutes, as averred, a 

(r) 20 Calc. W. R. 482 Civ. Rul. («) 11 Beng. L. R. 168. 
{f) L. R. 6 Exch. 15, see p. 19. (w) L. R 6 C. P. 147, see p. 174 ad fin. 
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1874. wholly different right in the plaintiff giving rise to a different 



Shridhar duty on the part of the defendant. In Special Appeal 488 of 
^^ 1873 it is said that a plaintiff, suing for ejectment^ cannot 

vALi^BA^ ^^ *^* ®^* obtain a decree for redemption of a mortgage, 

ba'ji and of which he had notice when he filed his suit, but it is 
another. 

not said that he is debarred from enforcing redemption in 

another suit. The relative rights and duties of owner and 
trespasser on the one hand and of mortgagor and mortgagee 
on the other are wholly different, and failure in a suit of 
simple ejectment does not in our opinion in any way bar the 
plaintiff iif a subsequent suit to enforce his right to redeem 
as mortgagor. Least of all can this be so when the mort- 
gage being in the defendant's hands was not at the institu- 
tion of the previous suit stamped so as to be a yaldi instru- 
ment, though subsequently it has acquired validity. 

■ 

We, therefore, confirm the decree of the Assistant Judge 
with costs. 

Decree confirmed. 
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[Appellate Criminal Jurisdiction*] 

Criminal Reference No, 149 of 1874. November 12 

Reg. v. Ma'nikra'm Surajea'm. 

Bombay Survey and Settlement Act No. I. oflS^.tSec, l^-- Bombay Act 
/r. 0/1868, Sec. l^'^Notke to produce e&ideiKe-'PenaUy for disohedkiice to 
notice to produce evidence. 

To render a person liable for disobedience of a notice under Section 15 of 
Bombay Act IV. of 1868, it is necessary that the documents required for 
inspection should be therein specified. 

Disobedience of an order to produce evidence under Section 14 of Bom- 
bay Act I. of 1865, cl. 1, does not render a person liable to criminal prosecu- 
tion^ but simply to an adjudication in his absence. 

THIS was a reference froip H. M. Birdwood, Acting Ses- 
sion Judge of Snrat, under Section 296 of the Code of 
Criminal Procedure. 

The accused was convicted under Section 174, Indian 
Penal Code, by the Second Class Magistrate of Chorfisi, of 
disobedience to a summons to produce evidence, and sen- 
tenced to pay a fine of Rs. 5. 

A notice dated 22nd June 1874 was issued by Mr. Enti, 
Deputy Collector and Inquiry Officer, Surat, requiring the 
accused person's appearance, either personally or by agent, 
'^ with evidence,^^ at his office on a certain day. The accus- 
ed person not having appieared, Mr. Enti sanctioned a crimi- 
nal prosecution. 

Mr. Birdwood was of opinion that the conviction was ille- 
gal, 1st, because there was no evidence to support it ; 2ndly, 
the notice was defective for want of specification of the 
documents rewquired for inspection, or — ^if held to have been 
issued under Section 14 of Bombay Act I. of 1865 — ^the 
penalty for disobeying it was not a criminal prosecution, but 
an adjudication ex-parte ; and 3rdly, that there was no evidence • 
to prove that the notice had been duly served. 

The reference was heard by West and Pinhey, JJ, 
30 EC 
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1874. Per Cubiam : If the facts proved and found had shown 

Reg. that the accused was called on to produce specific docu- 

Ma'nikka'm ments, and had failed to produce them, then the provision of 

SuRAJBA'M. g^^tioj^ 15 Qf Bombay Act IV. of 1868 would have be^n appU- 

cable j but the Magistrate's proceedings show that no Buch 
specific call was made on the accused, and, therefore, the only 
penalty which he incurred was that of an adjudication in his 
absence imder Clause 1 of Section 14 of Bombay Act I. of 
1865. Consequently, without considering the question raised 
by the Sessions Court, viz., whether there was evidence 
sufficient to warrant a finding that the notice was duly served 
on the accused person, the conviction and sentence must be 
reversed. 

Conviction and sentence reversed. 
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iSpecmZ Ai^eal No. 218 of 1874. 

November 16. 

Ningangavpa' Pa'til Plaintiff and Appellant. 

Satyangavda' Pa'til Defendant and Respondent. 

CkU Procedure Code, Sec. 15 — Becla/ratory Decree — Consequential reUef— 
Act XI. of 1^43— PcUil—SuU for declaration of plaintips eUgibility to the 
office of Pdtil. 

Where a plaintiff sued for a declaration of his eligibility to the office of 
Patil,ii elected under the provisions of Act XI. of 1843, he having been 
obliged to sue to establish his eligibility in consequence of the defendant's 
persistent denial of the plaintifiTs claim to such eligibility, whereby the 
revenue authorities were induced to refuse to recognise it : 

Held that the suit was cognisable by a Civil Court. 

Held also that such a suit would lie, even when the object of it was only 
to enable the plaintiff to influence the revenue authorities by showing that 
the Civil Court had declared him eligible for office as Patil : 

Abdji Smkrqji v. NUoji Bdlcji (2 Bom. H. C. Rep. 342) and Tesdji 
Apdfi V. Yesdji Mhdlqji (8 Bom. H. C. Rep. A.C. J. 35) distinguished. 

THIS was a special appeal from the decision of N. DanieD, 
Acting Judge at Dharwar, reversing the decree of 
Shrinivds Kxishnd, Subordinate Judge of Gadak. 
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I » 

This suit was instituted by NingangavdS for the purpose ^^^±_ 



of establishing his right to officiate as Pdtilpi the viUage of ^^^^?^^^' 
Kurhatti. He alleffed that he, the defendant Satyangavda, v. 

\ ' Satyangva- 

and one Makangavdd were full brothers, and that they each da' Pa til. 
had a right to officiate as Pdtil in turn, but that in 1869 the 
defendant took objection to the plaintifE^s right so to offi- 
ciate, in consequence of which objection the revenue autho- 
rities refused to recognise his claim to the Pdtilship. The 
defence chiefly was the denial of the plaintifE^s right to the 
Pdtilship, and that the action could not be maintained in the 
civil court, as the power to nominate to the office of Pdtil 
when not exercised by the sharers, was vested absolutely in 
the Collector. The Subordinate Judge, R^v Sdheb Shrinivas 
Krishna, held the plaintifE^s claim proved, and declared him 
entitled to officiate as Pdtilj as prayed for. In appeal, how- 
ever, that decision was reversed by Mr. Daniell, on the pre- 
liminary ground that such an action was not maintainable in 
the civil court. 

He observed : — 

" The first point for decision is : — Has this Court or the 
lower court jurisdiction in this matter ? This action is for 
a declaratory decree that the plaintiff is entitled to officiate 
as Pdtil of his village, and the Vakil for the respondent 
(plaintiff) represents that the consequential relief derivable 
from the decree sougtt will be a revision by the revenue 
authorities of their order refusing to recognise his right. It 
is not disputed by the appellant (defendant) that the respond- 
ent is a sharer in the watan, although there is a denial that 
he has a right by origin to a specific share in the property, 
according to the appellant and other near relatives, the re- 
spondent having been adopted by a distant member of the 
family, whose share is less than the share of the appellant. 
* ♦ *. The. Collector's order is Exhibit No. 50 in evi- 
dence ; from it I gather that the Collector rejects the re- 
spondent's claim to officiate, not on the ground that he does 
not belong to the watanddr family, but on the ground that 
he has never officiated. * * * I cannot see that any 
consequential relief can accrue upon a decree in accordance 



234 BOMBAY HIGH COURT REPORTS. 

1874. with the plaint. The Vakil for the respondent wishes me 



NiNOANGAv- to try and decide the question of adoption, but this is not 

,,^ a question at issue as affecting the title to officiate, and I 

Satyanoav- jjxxist decline to entertain it. I must follow the rulings in 
da'Pa'til. ^^ ^^ , ° 

Hesaji Apdji v. Yesdji Mhdloji (a) and Abdji v. NUcji {h). 
Were the suit to establish a right to share in the watan 
which had been ignored, consequential relief might follow 
a favourable award ; but it has never been denied that the 
respondent is a sharer, and any decision of mine according 
to the terms of the plaint would not advance the respond- 
ent's claim to officiate. I must decide on the issue that 
this Court and the lower court have not jurisdiction. The 
decree of the lower court is reversed, and the claim is dis- 
missed with costs/' 

The special "appeal was argued before West and Pinhet, 
J J., on the 16th November 1874. 

Jandrdhan SaWidrdm Gddg'il for the appellant : — The sole 
question is whether a civil court has jurisdiction in such a 
case. The cases cited by the District Court do not apply, as 
they relate only to Vadil, which is not recognised by Act XI. 
of 1843. The right to sue for such a declaration as is now 
sought has been recognised by this Court : — E. A. No. 57 of 
1871 {Yellapjpdgavdd v. Ningavd), decided 13th March 1872, 
by Melvil and Kemball, J J. (c) ; E. A. No. 72 of 1871 

(a) 8 Bom. H. C. Rep. A.C. J. 36. (6) 2 Idem 342. 

(c.) The foUowiDg extracts from the judgment of the Court bear on the 
point :— 

*'It is proved, and is, indeed, admitted, that the plantiff is an eqnal sharer 
with the first defendant, and there is nothing in the evidence to rebut the 
preEUmption arising from this equality, or to prove the first defendant's exclu- 
sive right to officiate. It appears that until recently the Indmddr appointed 
any sharer in the watan who paid him the highest nazardnd. Under this 
system, the plaintiff has occasionally been appointed. There is, therefore, 
no proof of any recognised family custom, by virtue of which the elder 
bran oh of the family has alone officiated. 

<* We think that the plaintiff should have a declaratory decree thi^ the 
first defendant's bianch of the family has not any exclusive right to offitiiate, 
and that the plaintiff is entitled, as an equal sharer with the tot defendaai^ 
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(Nangangavdd v. Malofjpdgavdd), decided 17th June 1872 by 1874. 
Lloyd and Kbmball, JJ.[(d) ;R. A. No. 73 of 1871 (Venhtesh Ninganoav. 
V. Shivsangappd), decided 24th June 1872, by Lloyd and v. 

Kbmball, JJ. (e) ; and R. A. No. 74 of 1873 (Hanmantgavdd l^J^^^l' 
V. Mhivcmgavdd), decided 21st September 1874, by West 
and Na'na'bha'i Harida's, JJ. (/). 

to any privileges which Act XL of 1873, or any other Act defining the 
rights of sharers in such watans, confers upon the sharers, including the 
right to officiate as Pdtil if duly appointed. We cannot give him a more 
definite decree than this, for we cannot compel the Collector to recognise 
the nomination of the plaintiff by the sharers, should such nomination be 
made, nor to appoint him if the sharers should make no nomination." 

(d.) The part of the judgment bearing on the question is as follows : — 

" With respect to the second issue, it has been found by the lower court 
that the plaintiff is entitled to an eight annas' share of the watan, and this 
finding is not now questioned, and as the right to officiate as Pdtil naturally 
appertains to the watan, and it has not been shown that the first defendant 
enjoys any special privilege to officiate in perpetuity to the exclusion of 
other sharers, we consider that we are justified in granting the declaratory 
order sought for, though it is not the province of this Court in any way to 

control the power of appointment which the Collector possesses under Act 
XI, of 1843." 

(e.) The material part of the judgment is the following :— 

" It is not denied that the plaintiff is in possession of the lands appertain- 
ing to the PdtUship, and as the right to officiate as Patil is incidental to the 
possession of the watan, and the defendant has failed. to show any exclusive 
right to officiate in the office, he is, we find, entitled to the declaratory decree 
sought for, and we, therefore, reverse the decree of the court below, and 
declare the plaintiff entitled to officiate as PdtUf thoitgh this decree will not 
in any* way, affect the power of the Collector under Act XI, of 1843." 

(f.) The following is the judgment : — 

" West, J. : — The position of the plaintiff as a member of a watanddr family 
is admitted. The presumption with reference to such a family is that all 
the members of all the branches have a right to their turns of office in 
succession. This presumption in the present case is not rebutted by the 
long tenure of office by the father of defendant No. 1, because such a tenure 
of office was not inconsistent with the right of the plaintiff's branch to 
take the duties in their turn. It is not proved that the office descended 
even for one generation exclusively in the branch to which defendant No. 1 
belongs : all that appears is that he has come in after his father, and his 
succession is disputed. The selection of his father by the then Indmddr in 
1817 proves nothing in favour of an exclusive right confined to his branch * 
it was quite consistent with the existence of those rights diffused throughout 
the family, Which generally subsisted, and which the British Government 
made the basis of the arrangements provided for by Act XI. of 1843. Wei 
theiefore, confirm the decree of the Assistant Judge with costs," 
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1874. [West, J., referred to Sadat Alikhan v. Kliajeh Abdul 

NiNGANGAv. Gani(g).'] 
da' Pa'til ^^' -• 

SatyI^noav- Shivshankar Govindrdm for the respondent :— The deci- 
DA' Pa'til. g.^^g ^.^^ £qj. tj^Q plaintifE were passed before Act XXIII. 
of 1871 came into operation. Sections 3 and 4 of that Act 
prevent suits such as this being entertained. 

PiNHEY, J. : — We are of opinion that the District Court 
was in error in refusing to consider this claim on its merits, 
on the ground that the civil court has no jurisdiction over the 
subject-matter of this suit. The cases cited by the District 
Court in support of its judgment, Abdji Sanhroji Bhonsle v. 
Niloji Bdloji Bhoiisle (A), and Yesjdi Apdji Pdtil v. Yesdji 
Mhdloji (i) are not in point. In both those suits the plaintiffs 
sought to be declared Vadily or elder among the holders of a 
Pdtilki ivatan^ but as the position of Vadil amongst watam,- 
dd/rs is not recognized by Act XI. of 1843, and, therefore, 
a declaration by the Court as to who is Vadil among a family 
of watanddr PdtU would not in any way entitle a person to 
claim the office of Pdtil to the exclusion of other members of 
the family, nor even establish any preference in his favour, the 
Court, in both the cases cited, declared that the claim would 
not lie, as upon such declaration no consequential relief could 
be given. The ground of the , decision, so far as the claim 
was brought for the purpose of influencing the Collector^ is 
very particularly noticed in the earlier of the two cases, that 
in the 2nd volume. 

The claim of the plaintiff in the present case is altogether 
different. In this case, the plaintiff seeks to get a decree, 
d^laring his eligibility to the office of Pdtil, if elected under 
the provisions of Act XI. of 1843 ; and he has been obhged 
to sue to establish his eligibility, because his claim to be 
eligible has been persistently denied by the defendant, and 
the objections taken by the defendant have induced the 
revenue authorities to refuse to recognize his eligibility 
(g) n Beng. L. Rep. 227 (P.C.) (Ji) 2 Bom. H.C. Kcp. 842* 

(0 8 /dew. A.C.J, 35. 
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That such a suit is coguizable by a civil court has been 1874. 
repeatedly recognized by the decisions of this Court (it is Ninganqav- 
only necessary to refer to Special Appeal 57 of 1871, decided v. 

13th March 1872, and Regular Appeal 73 of 1871, decided ^^''T^^tZ" 
24th June 1872, and Regular Appeal 74 of 1873, decided 
21st September 1874) : and thst such a suit will lie, even 
when the object of it is only to enable the plaintifE to influence 
the revenue authorities by showing that he has been declared 
by the civil court eligible for office as PdUl, is further 
supported by the remarks made by their Lordships of the 
Privy Council in Sadat A likhan v. Khajeh Abdul Oani. 

We, therefore, reverse the decree of the District Court, 
and remand the case to the District Court for retrial on its 
merits. Costs to follow the final decision. 

Decree reversed and case remanded^ 



[Appellate Criminal Jurisdiction.] 

Reg. v. DeVA' DaYA'l. November 23. 

The Code of Criminal Froceduref Section Si6— Prejudice, 

An accused person whose signatnre to a statement made by him to the 
committiDg Magistrate is not taken, as provided in Section 346 of the Code 
of Criminal Procedure, is not prejudiced thereby within the meaning of that 
section, unless he is unfairly affected as to his defence on the merits. 

Where a prisoner in the Court of Session was represented by a pleader 
who had opportunity to object to the admissibility of his statement, and did 
not, the High Court held that he was not prejudiced. 

rpHE accused DevS Day al was tried by J. W. Walker, Act- 
-■" ing Session Judge of Ahmedabad, for the murder of his 
wife, Jamnd, and sentenced to death. 

The accused made a confession of his guilt to the Third 
Class Magistrate at Dholka on the day that Jamna was found 
dead, and he admitted the confession of the offence before 
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^^^* the committing Magistrate, but withdrew it before the Ses- 
Bbo. sion Judge. The Judge was of opinion that the facts of the 
DbvaDaya'l. ^5^® ^or® o^* *^® confessions made by the accused, and es- 
tablished the charge of murder. 

The appeal and the reference for confirmation of the sen- 
tence of death were heard by West and Pinhky, JJ. 

Shintiram Ndr(Ujan for the appellant : — The confession 
of the accused is not made as directed in Section 346 of the 
Code of Criminal Procedure. A kdrhun of the committing 
Magistrate appears to have written the prisoner's name, but 
the accused himself has neither signed his name nor made 
his mark. In the absence oOyhese pieces of pre-appointed 
evidence, the prisoner must necessarily be considered as pre- 
judiced, for a doubt remains as to the genuineness of the 
statements. 

Mr. Sh&nt&r&m then commented on the evidence. 

Dhirajldl Maihurddds^ Government Pleader,f or the Crown : 
— ^The prisoner is not prejudiced. The meaning of what is 
prejudice within the meaning of Section 346 of the Code of 
Criminal Procedure may be gleaned from a comparison of it 
with Section 447. 

West, J. (in delivering judgment said) :*— It has been 
urged upon us by the accused's Pleader, Mr. Shdnt&r&m 
Ndr&yan, that the statement of the accused, taken before 
the committing Magistrate, is inadmissible in evidence, in- 
asmuch as it does not bear the signature of Dev& Day^, as 
directed by Section 346 of the Code of Criminal Procedure. 
'^ The signature of A. JS., the accused, in the hand-writing of 
C. 2?.,'' which is what appears in this case, has been held not 
to meet the requirements of that section. The question, 
therefore, is whether this defect has " prejudiced '' the pri- 
soner, for if it has not, then, as provided in the last paragraph 
of that section, it cannot be deemed to affect the admissi- 
bility otthe statement recorded. 

We are of opinion that the meaning of the word "pre- 
judiced'* in this section is ''unfairly affected as to his 
defence on the merits." The intention of the whole para- 
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graph in which this word occurs is to remedy defects of a ^^^^- 

formal character, which may have arisen through inadvert- .Raa. 

ence or neglect on the part of the Magistrate, and which Diiva'J)a.yal, 

defects the law, and, the Legislature think, ought not to be 

made the means of culprits escaping the just penalties of his 

crime. As the examination of the accused person, taken in 

the preliminary inquiry, may be proved to have been duly 

made, though not regularly and formally recorded, a defect 

in such record is not sufficient to exclude it, and the inquiry 

may be forgone, if no objection is made, and it appears that 

the defect has been of a kind which does not really affect 

the merits, and is one which would be remedied by the 

examination of the Magistrate, or some one who was present. 

In the present case the prisoner was represented by a 
professional gentleman, who, we must suppose, was reason- 
ably well acquainted with the law. As an objection existed 
on the ground of the want of the proper signature of the 
prisoner to the document, it is right to suppose that he 
would have taken it, if he had thought leaving the error 
uncorrected would have operated unfairly against his client. 
His not taking this objection shows that, to his conscious- 
ness, the defect was purely formal, or that he considered 
that it would be at once remedied by the examination of a 

person present when the statement was made. 

* 

We must lastly refer to Section 167 of the Indian Evi- 
dence Act and Section 283 of the Code of Criminal Proce- 
dure. No decision is to be upset for a defect which has not 
prejudiced the prisoner in his defence. In order that an 
Appellate Court may be asked to act upon an objection of 
this kind, it is necessary that it should have been taken 
before the lower court. It was not taken in this case, and 
it cannot, in strictness, be claimed that it be entertained by 
us now. Had the prisoner been unrepresented in the Court 
of Session, we might possibly have felt it within our com- 
petence to make a relaxation in his favour ; but the fact that 
he was represented, and that his pleader did not take the 
objection, leads us to the inference that the latter did not 

31 HC 
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^^^^' consider that it would benefit his client. Upon the whole, 
Rko. therefore, we think the prisoner was not prejudiced. 
DsvA Dayal. The Court declining to confirm the sentence of death, pass- 
ed upon Devd Dayd.1 a sentence of transportation for life. 

Order accordingly. 



Note.— See supra p. 44, the case of Reg. v Bayd Anand and anotltert 
in which the Court (West and Nanabhai Haridds, J. J.) held that a similar 
confession should not have been admitted. In that case, however, it does not 
appear that the prisoners were professionally represented in the Session 
Court.— Ed. 



November 23. 



[Appellate Criminal Jurisdiction.] 
Reg. v. Cha'nd Nue and Pirbha'i A'damjl 

The Code of Criminal Procedure, Section 457 — Conviction of an offence 

toithout a specific charge. 
When a person is charged with an offence consisting of parts, a combina- 
tion of some only of which constitutes a complete minor offence, he may, 
under Section 457 of the Code of Criminal Procedure, be convicted of the 
latter without being specifically charged, but only when the graver charge 
gives notice of all the circumstances going to constitute the minor offence. 

Hence, where a man charged with mui*der was convicted of abetment of it, 
the High Court annulled the conviction and sentence, and ordered him to 
be retried on the latter charge. 

fTIHB accused ChSnd and PirbMi were both tried by 
^ W. H. Newnham, Session Judge of Ahmedabad^ on a 
charge of murder; but while the former was convicted of the 
offence charged, the latter was found guilty of abetment of 
murder. Both, however, were sentenced to death. 

The material facts of the case are as follows : — 

Chdnd, at the instigation, it is said, of Pirbhdi, put some 
poison into a mill belonging to one Rdjebhai (an enemy of 
the latter), in consequence of which Rajebhdi narrowly escape 
ed death, while his two sons actually died. Mr. G. B. Beid, 
Magistrate, First Class, committed both those persons on a 
charge of murder, on which they were tried by Mr. Newn- 
ham, who, finding on the evidence that Pirbhdi was not pre- 
sent at the commission of the offence, found him guilty of 
abetment of murder only, without making any amendment 



BOMBAY HIGH COURT REPORTS. 241 

in the original charge. He was of opinion that Section 457 ^^74. 
of the Code of Criminal Procedure warranted this being Rbo. 

ione. Cha'ndNcjb 

The appeal was heard by West and Pinhey, JJ. A'damji. 

Shdntdrdm Ndrdyan, for the appellants, commented on 

the evidence. 

Dhirajldl Mathurddds, Government Prosecutor, for the 
Crown, was called on to support PirbhSi's conviction of 
abetment of murder, on a charge of murder itself. 

West, J. (after reviewing the evidence as regards the 
prisoner Chdnd, and finding him guilty of murder), proceed- 
ed thus : — ^As to the case against Pirbhdi, we are of opinion 
that Section 457 of the Code of Criminal Procedure has been 
misapplied. That section applies to cases in which the 
charge is of an offence which consists of several particulars, 
a combination of some only of which constitutes a complete 
minor offence. The gr&ver charge in such a case gives to 
the accused notice of all the circumstances going to constitute 
the minor one of which he may be convicted. The latter is 
arrived at by mere subtraction from the former. But when 
this is not the case, where the circumstances, embodied in 
the major charge, do not necessarily, and according to the 
definition of the offence imputed by that charge, constitute 
the minor offence also, the principle no longer applies, be- 
cause notice of the former does not necessarily involve 
notice of all that constitutes the latter. The section is not 
intended to apply to a collateral offence. It is not open to 
a court to find a man guilty of the abetment of an offence 
on a charge of the offence itself. When a man is accused of 
murder, he may not be conscious that he will have to meet 
an imputation of collateral circumstances constituting abet- 
ment of it, which . may be quite distinct from the circum- 
stances constituting the murder itself. When, therefore, 
the Session Judge says that Section 457 warrants his con- 
victing the accused of the abetment of murder on the origi- 
nal charge of murder itself, without amendment of the 
charge, he departs from the intention of that section. For 
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1874. although, under special circumBtanoes, abetment is to be 

B«o. deemed equivalent to the principal offence, yet it is plain 

CftA'ND Ntm *^*^ ^ charge of the latter, simply as such, gives no intima- 

AKD PnaHA'i ^Qu Qf a trial to be held on the former. We must, there- 

A DAMjr. . Tk. 

• fore, annul the conviction and sentence passed upon Pir- 
bhdi, and direct that he be retried on a charge of the abet- 
ment of murder. 

Order accordingly. 



Dec. 3. [Appellate Ceiminal Jurisdiction.] 

Reg. v. Jora' Hasji, Bha'iji Rupsang, and 

BhOGHA' PtRA'. 

StaUmenU madt by prisoners during PoHce custody—Sec, 27 cfthe Indian 

Evidence Act I, of 1872. 

Under Sec. 27 of the Indian Evidence Act not every statement made by a 
person aocused of any offence while in the custody of a Police officer, connect- 
ed with the production or finding of property, is admissible. Thoee statements 
only which lead immediately to the discovery of property, and, in so far as they 
do lead to such discovery, are properly admissible. Whatever be the nature 
of the fact discovered, that fact must, in aU cases, be itself relevant to the 
oase, and the connection between it and the statements made must have 
been such that that statement constituted the information through which 
the discovery was made, in order to render the statement admissible. Other 
statements connected with the one thus made evidence, and thus mediately, 
but not neoesaarily or directly, connected with the fact discovered, are not 
IMlnussible. That a witness says that a plan was prepared in his presence is 
not a sufficient reason for admitting the plan in evidence, unless the witness 
also says that to his own knowledge the plan is correct 

fTlHE three accused were tried and convicted of the murder 
-^ of one Lallu, and sentenced to death by W. H. Newn- 
ham, Session Judge of Ahmedabad. 

The facts of the case are briefly these : — 

Lallu disappeared from his village at the beginning of 
September last. On a search being made, a quantity of 
human bones and two cloths were found in a field within the 
limits of the village of Baithal, and the three accused were 
sent for by a chief constable on suspicion. The accusedBhc^ 
produced a bill-hook and a knife from a field ; the acaosod 
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Jord produced a stick; and the two showed the scene of ^^^^^ 
murder together, which was also pointed out the next day Ea». 
by the accused Bhdiji. Jora'^Hasji 

Each of the three accused made a statement exculpating 
himself but crinrinating his two fellow-prisoners. The 
Sessions Judge held those statements admissible against all, 
and relying upon them, as well as the other evidence in the 
case, convicted the accused. [The rest of the facts appear 
in the judgment.] 

The appeal was heard by West and Pinhey, JJ. 

Nagindds T^ihidds for the appellants. The Judge was 
wrong in taking into consideration the statement of each of 
the prisoners against the others. 

Dhirajlal Ma^ftwrddrfs, Government Pleader, for the Crown. 

West, J.— The three prisoners have been convicted by the 

Session Judge of Ahmedabad of the murder of one Lallu, 

> 

and sentenced to death. 

In the investigation of the case before the Court of Ses- 
sion some defects have occurred, which we think it neces- 
sary to notice at the outset, although it is not needful to say in 
each instance to whom those defects are properly ascribable. 

In the first place, there is no evidence that the bones 
sent by the Chief Constable for examination by the Civil 
Surgeon are the bones that were examined by him. It 
appears that the Surgeon, on taking up his office, found 
that certain bones had been sent, and were awaiting exami- 
nation ; but the link connecting them with those sent by 
the Chief Constable is wanting ; and we are thus obliged 
to throw out of our consideration this very important piece 
of evidence. The person who received the bones at the 
hospital, and, in fact, every person through whose hands 
they passed, from the time they left the hands of the Chief 
Constable, down to the tinje they reached those of the 
Surgeon, should have been examined without a single 
break. 

We also find that a good deal of evidence has been ad- 
mitted against the accused to prove what occurred at the 
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1874. hedge where the bones were found, and elsewhere in the 
Reg, fields where the murder was said to have been committed, 
joRA' Hasji ^^^^ ought legally to have been excluded. As a general 
and others, rule, the law renders statements made by people while in 
the custody of the police inadmissible. Bat to that rule is 
appended a qualifying exception. Section 27 of the Indian 
Evidence Act has enacted that " when any fact is deposed 
to as discovered in consequence of information received 
from a person accused of any oflfence, in the custody of a 
Police officer, so much of such information, whether it 
amounts to a coi\fession or not, as relates distinctly to the 
fact thereby discovered, may be proved." Under cover 
of this provision we find introduced into this case the dis- 
covery of a bill-hook, a knife, and a stick, in order to open 
the door to admit statements made by the accused when 
they must have been in the custody of the police. 

It is of the highest importance that the law on this point 
should be accurately known by the courts below as well 
as the professional gentlemen who practise there. It is 
not all statements connected with the production or finding 
of property which are admissible ; those only which lead 
immediately to the discovery of property, and so far as they 
do lead to such discovery are properly admissible. 'What- 
ever be the nature of the fact discovered, that fact must, 
in all cases, be itself relevant to the case, and the connec- 
tion between it and the statement made must have been 
such that that statement constituted the inf ormatioii through 
which the discovery was made, in order to render the 
statement admissible. Other statements connected with 
the one thus made evidence, and so mediately, but not 
necessarily or directly, connected with the fact discovered, 
are not to be admitted, as this would rather be an evasion 
than a fulfilment of the law, which is designed to guard 
prisoners accused of offences against unfair practices on 
the part of the police. 

For instance, a man says : " You will find a stick at such 
and such a place. I killed IMlmi with it/' A policemaB, 
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in such a case, may be allowed to say he went to the place ^^'^^' 
indicated, and found the stick; but any statement as to Reg. 
the confession of murder would be inadmissible. If, instead jora' Uasji 
of " you will find/' the prisoner has said, " I placed a sword *^^ ^*^®"' 
or knife in sucH a spot/' when it was found, that, too, 
though it involves an admission of a particular act on the 
prisoner's part, is admissible, because it is the information 
which has directly led to the discovery, and is thus dis- 
tinctly and independently of any other statement connected 
with it. But if, besides this, the prisoner has said what 
induced him to put the knife or sword where it has been 
found, that part of his statement, as it has not furthered, 
much less caused, the discovery, is not admissible. The 
words in Section 27 of the Evidence Act "whether it 
amounts to a confession or not " are to be read as qualify- 
ing the word " information " in the immediately preceding 
context, not the words " so much"; and the effect is that, 
although ordinarily a confession of an accused while in cus- 
tody would be wholly excluded, yet if, in the course of 
such a confession, information^ leading to the discovery of 
a relevant fact has been given, so much of the information 
as distinctly led to this result may be deposed to, though 
as a whole, the statement would constitute a confession 
which the preceding sections are intended to exclude. 

In this case, as in many others, the production of articles, 
supposed to have been made use of in committing the 
murder by the prisoners, is adduced as strong evidence 
against them. The conduct of a prisoner in relation to any 
relevant fact is good evidence according to Section 8 of the 
Indian Evidence Act; but according to Explanation 1, 
'* The word ' conduct ' in this section does not include state- 
ments, unless those, statements accompany and explain acts 
other than statements." It is on such a statement that the 
significance of the act, which it accompanies, in many cases 
wholly depends ; as for instance when a Police officer says 
to a prisoner " 1 must search your house for the stolen . 
property," to which the prisoner replies : " I will give you 
at once all the valuables I have in the house,'' and then 
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^^^ gives him certain articles, not stolen property, after which 
Bmg. stolen jewels are found concealed under his hearth. But if, 
JoRA Hasji under cover of an explanation said to have been given by a 
And others, prisoner of an act in itself ambiguous, or not so obviously 
connected with a fact in issue as to be reTevant, it is sought 
to introduce a confession of a prisoner to the police, or made 
while in custody of the police, the Evidence Act does not 
warrant its admission. The rules of exclusion and the 
exception to them being definitely laid down, the exception 
is not to be extended to cases not properly falling within it. 
The giving up by a cultivator of a bill-hook, or the pointing 
out of a place where bdjri appears to have been trampled, is 
however, in itself an unambiguous act. It is in general also 
insignificant. It needs no explanation, and a confession 
accompanying it does not explain it, but is a collateral 
matter, whose exclusion, where it is excluded, is not pre- 
vented by its being connected with matters that are not 
excluded. 

We shall notice one other point of law which arises in the 
case. A plan of fields, which the Chief Constable says, 
he saw made before him, is admitted. To say that it was 
prepared in his presence and bears his signature is not a 
sufficient reason for admitting the plan. The witness did 
not depose that to his knowledge the plan was a correct 
one, and if he could not say this, the person who made the 
measurements and prepared the plan should himself have 
been called. We have not taken this plan into our consi- 
demtion in disposing of this case, and it has not proved 
to be of any importance, but we mention the matter in order 
that our opinion regarding its non-admissibility in evidence 
may be known. 

The remaining evidence in the case consists chiefly of 
statements made by the accused. Before weighing them, 
we will remark that if a man makes statements, he is 
responsible for them, even though they should not in faofc be 
true. If he chooses, under pressure, if there be any pressttiQj 
not to appeal to the protection of the Magistrate^ bttt 
to make to the Magistrate confessions which in tmet m» 
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untrue, he voluntarily incurs the risk of their being taken 1874. 
to be true against him. Here the accused had full oppor- Reg. 
tunity to speak as they wished before the Magistrate. He jqraJ Hasji 
has certified that their statements were voluntarily made. *°^ others. 
If the statements are not true, the prisoners themselves 
are to blame. 

The Court then discussed the rest of the evidence, and 
confirmed the convictions, though it declined to confirm the 
sentence of death, and passed sentences of trans|)ortation 
or life. 



[Appellate Criminal Jurisdiction.] 

Reg. v. Fata' Ada'jI and two others. December 3. 

.— „ m, .mm ■■■■ ■ ^ y^i - 

Dying Declaration, 

The declaration, of a dying person, albeit made on solemn affirmation 
before a Magistrate, who was not, however, the committing Magistrate, and 
signed by him, is not admissible in evidence without legal proof that the 
deceased made such a declaration. 

rpHE three accused were convicted of murder by W. H. 
Newnham, Session Judge of Ahmedabad. The first 
accused, Fatd, was sentenced to death, and the other two sen- 
tenced to transportation for life. 

■ The facts of the case, in so far as they are material to 
the purposes of this report, are briefly as follows : — 

The deceased Jethd, aloijg with others, was sleeping near 
a cart laden with mangoes. On hearing a noise he awoke, 
and rousing his friends, pursued six men, who, it appeared, 
were making off with some of the fruit. Finding them- 
selves hotly pursued, three of these men — who are the pre- 
sent applicants — turned to bay, and, as the prosecution 
alleges, the first accused, at the suggestion of the second, 
shot an arrow at the deceased, and the third accused, also at 
the suggestion of the second, ran towards him with a sword. 
On removal from the scene of the assault to Kapadvanj, the 
deceased is said to have made to a Second Class Magistrate, 
a declaration before his death, denouncing the accused as 

his assailants. 
32 EC 
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^^^'^ Upon the evidence in the case, which it is unnecessary 

Reo. to notice, including this dying declaration, the Session 

Fata' Ada'ji Judge based the conviction of the accused, 
and two 

others. The appeal was heard by West and Pinhby^ J J. 

Shdiitdrdm Ndrayariy for the appellants, commented on 
the evidence to show its insufficiency. 

Dhirajkil MathurdduSy Government Prosecutor, for the 
Crown. ' [TFes^, /. — What evidence is there in the case 
to show that the statement recorded as No. 6, as the dying 
declaration of the deceased, was actually made by him ?] 
There is none such. But it may be treated as a memoran- 
dum of evidence by a witness before an officer authorized 
by law to take such evidence. The statement is before 
a Magistrate on solemn affirmation, and may be admitted 
without proof under Section 80 of the Indian Evidence Act. 
[ West J J, — The Magistrate was not the committing Magis- 
trate, and the prisoners were not present, and had no- 
opportunity of cross-examining frhe dying man.] Then 
this may be admitted under Section 32, clause 1 of that 
Act, as the statement of a deceased person, as to any 
of the circumstances of the transaction which led to his 

death. [But can you cite any authority to show that such 
a statement must be presumed to be genuimie without evi- 
dence of its havin greally been made by the dying man ?] 

NO- 

Per Curiam : — The Government Prosecutor has not been 
able to produce aliy authority for the admission as evidence 
of the document recorded as No. 6, purporting to be the dying 
declaration of deceased Jetha without proof or solemn 
affirmation that the deceased actually made such a declara* 
tion. The law does not provide that the mere signature of a 
Magistrate shall be a sufficient authentication of such a 
document, and it is obviously desirable that the person who 
took the statement should be subject to cross-examination 
as to the dying man's state of mind when he made it, and 
as to other circumstances. We must, therefore, exclude 
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this document in considering the evidence in the case. But _ ^^^ 



so excluding it we find that there remains suflScient evidence Rkg. 
on record to sustain the conviction of the first and second pata' Ada'ji 
prisoners. ^herT^ 

[The Court then went into the evidence, and declining to 

confirm the sentence of death on the first prisoner, Fatfi, 

. sentenced him to transportation for life. It confirmed both 

the conviction and sentence on the second prisoner, and 

acquitted and discharged the third,] 

Order accordingly. 

[Appellate Civil JuRisDiciroN.] 
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Regular Appeal No. 50 of 1872. October lo. 

Bha*u Na'na'ji Utpa't Plaintiff and Appellant^ 

% Sundra'ba'i, wife of Dhondu 

GoviND ^ Defendant and EeSpondent 

Family usage^^Utpdt families of Pandharpur — Succession — 

Hindu Law, 

Among the members of the Utp4t7 amilies of Pandharpar, in the ShoUpur 
District, daughters are excluded from succession, by a long and uniform 
family usage. 

Under Hindu law, a family usage or custom, when clearly proved, 
outweighs the written text of ^^he law. But the greatest care must be 
exercised in accepting the alleged usage or custom as proved. When it is a 
family custom, the evidence must clearly show that it has been submitted 
to as legally binding, and not as a mere arrangement by mutual consent for 
peace or convenience. 

Any special rule of inheritance proved to exist in a Hindu family, and 
which is ancient, uniform, and reasonable, and not repugnant to the funda- 
mental principles of Hindu law, should not be refused recognition. 

Origin and growth of the rights of inheritance of the widow and daugh- 
ter by general Hindu Law, considered. 

THIS was a regular appeal from the decision of Mahd> 
dev Govind Rinade, First Class Subordinate Judge 
at Poena, 
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The case (a) was remanded by the High Court for the 
Na'na'ji *™^ ^y ^^^ lower court of the two issues stated in the judg- 
Utpa't ment of the court. The following is an extract from the 
Sundra'ba'l judgment of Mr. Bdnade, bearing on the second issue : — 

" I now proceed to the investigation of the second point 
laid down in the remand order. If Purshotam Chimn&ji 
was separated from the plaintiff^ as a matter of course it 
follows that his daughter is his sole heir after Bam&bdi's 
deaths now that the adoption of the first defendant has been 
set aside. Against this claim of the daughter, the plaintiffs 
set up a family custom, by which Purshotam* and Bamdbdi 
dying without any issue or adopted son to succeed as heir, 
Furshotam's share lapsed to his separated kinsman, the 
plaintiff, and his daughter has no right to succeed to his 
father's share. The question is put rather too broadly in the 
order of remand. The question there is, ' whether, accord- 
ing to the custom of the country, the defendant Sundribdi, 
as a female, is excluded from inheriting the said property in ^ 
dispute.' Now, the plaintiffs do not contend for such a broad 
principle of exclusion. They do not urge that there is any 
custom of the co'untry which excludes female lieirs generally 
from succeeding to such property. They plead a faTnily 
custom, and that this family custom does not exclude all 
female heirs as such, but only daughters, female heirs of a 
different gotra. It is admitted by the plaintiffs that the 
wife, mother, or daughter-in-law of a separated Utpafc suc- 
ceed, on his death, to his share. Ramabdi's own enjoyment 
for twenty years was of this sort, and so was Anpumabai's 
before she adopted Purshotam. Every witness on the plain- 
tiff's side, as well as on the defendant's, admitted that 
female heirs, as such, succeed, and are not excluded. The 
Utpit families number in all about fifty or sixty in Pandhar- 
pur, and at present there are six or .seven female sharers in 
these vritti, who regularly receive their shares of the offer- 
ings, like any of the male members. Two of these female 
sharers, Girjabii, No. 266, and V^rubai, No. 267, were examin- 
ed on behalf of the defendant ; and as the fact was not dis- 

(a) See. 7 Bom. H. C. Rep. A. C. J. 153. 
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puted by any of the plaintiff's witnesses, the point may be 1874. 
said to be established that the property in dispute is not of Bha'u 
a sort from which, by any custom of the country, female Utpa't 
heirs, as such, are excluded. The Utp&t vritti, as stated gu^DEA'sAi 
before, consists of the offerings before Rakhmini Devi and 
R£dhik4 Devi, and the gifts of yajmdns who come to wor- 
ship at the two shrines. The manner in which the fifty or 
sixty Utpdt families manage to divide the vrittiy is thus de- 
scribed by the witnesses on both sides, and this evidence re- 
moves the slight objection which otherwise might have been 
urged against female purohits or priests. The proceeds of 
the offerings have been farmed for the last four or five years 
from month to month, and the farmer, who is an XJtpdt him- 
self, pays down the auction price on the last day of the 
month preceding that for which the farm is given. The 
farmer has regular lists made of all the sharers, and the ready 
cash, which he pays for the privilege of the farm, is divided 
by him among the sharers, according to their shares. None 
but the farmer Utpat actually officiates at the temples, except 
when any particular yajmdn brings his own Utpat. Female 
sharers, like the male ones, have only to go to the temple on 
the thirtieth day of the native month, and take the portion 
of the cash which falls to their shares. On this point the 
witnesses on both sides ^ve the same description. With 
regard to the second question, therefore, two points may be 
said to be admitted on both sides : 1st, that there is no 
customfh of tlie country excluding female heirs from the succes- 
sion; and 2ndly, that the property in dispute is not of a sort to 
which female sharers cannot succeed, and that female heirs, 
belonging to the gotra of the Utpats, do succeed. The real 
point of contention between the parties relates to the much 
narrower question, whether female heirs belonging to a dif- 
ferent gotra — daughters, &c. — are or are not excluded from 
succession to this property, not by the custom of the country, 
for none such is alleged, but by the usage of the TJtpdt 
families. 

'^ There are thus two points to be considered, first, 
whether the evidence in this case is sufficient to establish 
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1874. such a family usage ; and secondly, whether such a family 

Bha'u usage, repugnant to the general religious law of the parties, 
Na'na'ji , V ij 

XjxFAT ^^^^ ^6 upnela. 

V, 

Sui^ka'ba'i. '* Upon the first of these two points, the general efEect 
of the evidence upon my mind is, that such a family usage, 
excluding female heirs oi a different gotiu from succession, 
has obtained in these Utp^t families for a long period — ^for 
so long a period as the witnesses on both sides can testify 
from their recollection. The defendant's witnesses, one 
and all, admitted that, up to the moment of this suit, there 
hasbeennota single instance in which the daughter has 
succeeded as heir to her Utpat father's share, or has obtained 
her father's share by gift or will from him. The question 
itself, it seems, has not been raised before, so quietly has 
the usage been acquiesced in. * * * 

" How far such a family usage, repugnant to the gene- 
ral religious law of the parties, can be upheld, is the next 
question to which I shall now address myself. 

" Custom or usage occupies a prominent place in Hindu 
law. Manu lays it down ' that the scriptures (or the Vedas), 
the codes of law (or smritis), approved usage, and in indif- 
ferent cases s6lf -satisfaction, the wise have declared are the 
quadruple description of the juridical system*: Chap. 2, v. 12. 
' Thus hav6 holy sages, well knowing that law is grounded 
on immemorial custom, embraced good usage as the root of 
all piety (Dharm)' : Achara, Chap. 1, v. 110 : immemorial 
custom is transcendant law approved in the sacred scripture 
and in the codes of divine legislators. Let every man dili- 
gently observe immemorial custom : (Achara) Chap. 1, v. 108. 

" More particularly, regardiug the different varieties 
of custom, the same institute lays it down in Chap. 8, 
V. 46, ' what has been practised by good men and virtuous 
Brahmins, if it be not inconsistent with the legal customs of 
provinces or districts, or classes or families, let him (the 
king) establish.' ^ AU these titles of law promulgated by 
Manu, and (occasionally) the customs of 4^fferent countries, 
different tribeit, and different families, are described in tibds 
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code': Chap. 1, v. 118. . The Ydjnyavalkya institutes in- 1874. 



culcate the same regard for the customs and usages of dis- Bha'u 

Na'na'ji 
tricts, classes, and families. BrihSspati says : * Rules of the Utpa't 

country, caste, or people, derived and preserved from ancient « V-, , 
times, should still be preserved in the same way, lest people 
rise in rebellion.' He makes no mention of family usage. 
Prom this review, it will be seen that the Hindu law-givers 
regarded custom, which was immemorial, good or approved, 
and not repugnant to the scriptures and the institutes (for 
usage only occupies a third place in the enumeration of the 
sources of law), as having the force of law ipso facto , and that 
it did not require any judicial or legislative recognition to 
give it validity. The binding force of customary law has 
been discussed at length, and all the conflicting authorities 
on the subject examined in the Khojah and Memon succes- 
sion cases (6), as also by the Madras High Court iij Tara 
Chand V. Rceb Ram (c). In the Khojah and Memon cases 
the custom was a class or caste custom, and it was held 
that when such a custom has been shown to have existed 
from time whereof the memory of man runneth not to the 
contrary, and iS not injurious to public interests, and does 
not conflict with the express written law of the ruling power, 
such a custom is entitled to the sanction of English courts 
of law^ though it may be inconsistent with the dictates of 
the general religious law of the parties.' In the other case 
decided by the Madras High Court, the alleged custom was 
a family usage, and it was ruled that (1) though according 
to one school of modem jurists, for the establishment of a 
customary law applicable to a whole community, or a large 
section of it, the acts of individuals belonging to that com- 
munity and illustrative of the custom must be plural, uniform, 
and constant, and performed with the consciousness that 
they spring from a legal necessity, and the custom, more- 
over, must not be unreasonable, (2) yet as customary law, 
antagonistic to the general law, can never be established by 
the evidence of a single family confessedly subject to that 
general law. The Privy Council has incidentally observed 

(6) Perry's Or. Ca, 110. (c) 3 Mad. H. C. Rep. 50. 



254 BOMBAY rilGH COUET REPORTS. 

1874. that there does not exist in any person the power of making 



Bha'u laws of inheritance for themselves. 
Na'na'ji 
Utpat «j^ ^u i^g gg^j^ £j,^^ these quotations, that while in 

Sundba'ba'i. the case of class customs there are jurists who allow them 
a vaUdity independent of judicial recognition, there is no 
school of jurists who recognise the power of the members of 
a single family, and inferentially of any number of families 
springing from the same source, to make a law of inherit- 
ance for themselves repugnant to the general religious law 
to which they are admittedly subject. It is very necessary 
to bbar this distinction in mind between local or class cus- 
toms and family usage, between Deshdchdr and Kuldchdr. 
In this presidency, this same distinction has received both 
a legislative and judicial recognition. Regulation IV. of 
1827, Section 26, lays down that statute and regulation law 
must govern civil courts ; when there is no statute or regu- 
lation law, the old custom of the country, in which the suit 
is brought, should be followed; and if there is neither 
statute law, nor custom of the country, then the religious law 
of the defendant ought to be followed in^ the decision of 
civil suits. It will be seen from this that it is the old custom 
of tlie country that is enjoined as a guide. English munici- 
pal law, by some historical accident, limits customs to a par- 
ticular locality only. Sir Brskine Perry, in the Khojdhs' C(tse, 
has remarked that this peculiarly municipal rule of English 
law (which explains the peculiar wording of the section 
quoted before), can have no application in India, where 
customs are seldom local, and are always personal ones or 
caste customs. Customs generally, therefore, may be divid- 
^ ed into two classes, local or caste, or trade customs, and 

family customs or usages ; and it will be seen, from a review 
of all the decided cases on the subject, that while the courts 
have been generally in favour of upholding the local or 
caste customs, even when opposed to the general religious 
law of the parties, they have shown a general disinclination 
to sanction a merely family usage which was inconsistent 
with the religious law of the parties. The institutes of 
Hindu law mention all the three kinds of customs-Hiistricfe 
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class^ or family custom together— and place them much in the 1874. 



same rank as third in the order of the sources of law. It Bha'u 
may reasonably be gathered from the texts that while ortho*- ^^1'? 
dox Hindu tribunals would certainly not have upheld local « *• , , 
or class customs opposed to the general religious law of the 
parties^ at the same time they would have made no distinc- 
tion between the usages of &milies and caste or local customs. 
But from the authorities it is plain that such a distinction 
has been made all along in British courts of justice^ and in 
civil courts governed by the Regulations, as will be seen 
more at length from the cases cited below. The following> 
among others, may be cited as examples of local custom 
upheld, though inconsistent with the religious institutes or 
law of the parties. In the Broach and other Gujar&t Dis- 
tricts, «(;aj/ property, which is inalienable by Muhammadan 
law, may be, by the custom of the district, alienated : 1 Borr., 
Case 27 ,* 1 Bom. H. C. Rep. 36. In the same districts, 
and more especially on the other side of India, the right of 
pre-emption, which is based on Muhammadan law, is allowed 
and enforced, by custom, as between Hindus also : S. D. A 
Rep. 1848-50, p. 30. The law which forbids an encroach- 
ment on the privacy of a neighbour's houseis based on Muham- 
madan law, and has been recognised, in many cases as 
applicable to Hindus also in particular cities of Gujarat. 



" In 2 Borr., p. 38, Case No. 7, it was held that, though 
by the Muhammadan law there is no distinction between 
watan and other effects, the succession of an illegitimate son 
to a watan was disallowed as being opposed to the custom 
of the country (North Konkan). These instances may suf- 
fice to show how the courts favour local customs, even when 
opposed to the law of the parties. The next class of cus- 
toms, caste customs — ^if not unreasonable or immoral — are 
equally favoured. The Khojah and Memon cases, above 
cited at length, furnish the best examples of this class of cases* 
The decision in these cases was again upheld in a late case 
decided by the High Court of Bombay, and reported in 
2 Bom. H. C. Rep. 276. Although, in Hindu law, the 

33 H c 
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1874. right of divorce is marital only by the usage of particular 
Bha'u castes, second marriage, without sufficient justification, or 
UTPi^T^ ill-treatment by the husband, may entitle the first wife to 
o ' ^\ , claim a divorce : 1 Borr., Case 22 ; 2 Borr., p. 524; and ex- 
communication of the husband, for taking a second wife in 
marriage without consent of the first, was upheld by all the 
courts : 1 Borr., p. 398. In the earlier reports, there are 
many more such cases relating to the law of marriage, 
divorce, and other relations of personal status, where the 
caste Eiw has been allowed to override the institutes. Of 
course, when any usage is plainly unreasonable or immoral, 
the courts have set it aside, notwithstanding that the Hindu 
institutes or custom sanctioned it. The Hindu law and 
usage both recognise the prostitute caste, but no suit lies in 
our courts for the wages of prostitution. The right of divorce 
at the pleasure of the wife claimed by the Talfide Koli 
caste was held to be invalid, though sanctioned by custom, as 
being opposed to the spirit of the Hindu law : 2 Bom. H. C. 
Rep. 276 ; 7 ihid. 133 ; 5 iUd. 17. 

" These instances may suffice to show how the law favours 
caste customs, even when inconsistent with the religious law 
of the parties, if they are not clearly unreasonable or immoral . 

"To come now to cases relating to family usages or 
customs, it has been held that evidence of the acts of a single 
family cannot establish a valid custom : 4 Bom. H. C. Rep. 
313, A. C. J. A oustpm of primogeniture in the case of a 
petty Hindu family cannot be supported : 1 Bom. H. C. Rep, 
Appx. xlii. 

" In that case the defence was that p&,rtition of the watan 
was not allowed in the family. It was held, however, that as 
this was not a usage of the country, but a family usage 
only, it could not be upheld, as being contrary to the gene- 
ral religious law of the Hindus. In 8 Harrington 273, a 
similar defence was negatived on the same ground. • In 5 
Moore^s Ind. App. 169, 6 Moore's Ind. App. 164, it has been 
held that though general law may be controlled by usage, 
^f shown to have existed for a long series of years, any peiiity 
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family cannot be permitted to set up a law for itself so as to 1874. 



set aside the general law. Bha'u 

^ . . . 1 -I • i? Na'na'ji 

" Sucli being the course of decisions on the subject of Utpa't 

family customary law, the point for inquiry inmiediately Sundra'ba'i. 
before me is, whether the family usage set up in this case 
falls under the first class of cases or under the second, whe- 
ther this usage should be upheld or disallowed. 

" In this case the alleged usage is not strictly the usage 
of one family. It relates to about fifty or sixty sub-families, 
all sprung up from one common ancestor. In the case of 
Taru Ohand v. Beeb BaTn, the alleged usage was shown to 
have partially obtained through three generations of the 
common family, or rather of the several families who traced 
their origin from Mr. Hughes. The fifty or sixty Utp^t 
families all acknowledge their common relationship, and the 
number of sub-families is a matter of mere accident. I do 
not think the number of these sub-families, in any way, con- 
verts the alleged usage into a usage of a class or a caste. 
The XJtp&ts cannot intermarry among themselves, and they 
observe mourning for one another, at least members of 
each of the four great divisions among them do observe 
mourning. The Utpats cannot, therefore, be looked upon as 
a caste or class by themselves. They do not themselves set 
up any such pretension. There have been only two sorts of 
cases of kxdddidr, or family usage recognised by the courts 
of law in some cases decided on the other side of India. The 
first class of cases are hardly exceptions from the general 
rule, that family customs ought not to be recognised when 
inconsistent with the religious law of the parties. The 
family custom in these cases only indicates the particular • 

school of law which should govern the family. It has been 
held in 8 Calc. W. Rep. 261 Civ. RuL that Hindu families 
are ordinarily governed by the law of their origin and not 
by the law of their domicile. In the case of a Mit^kshard 
country family coming to reside in Bengal, the presumption 
is that they follow the Mitdkshar^ law as their kulachdr 
tiQ it is shown that they have adopted the Bengal law (of 
Achar and Vijarahar). Many cases of this sort have hem 
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1874. decided by the Bengal Courts on this principle. The other 
Bha'ct class of cases relates to the alleged usage of primogeniture 
IhTA'T^ in the succession of large zeminddries. These decisions 
«• . proceed on the ground that the estate is, by family tradition 
and usage, of the impartible sort of what Hindu law recog- 
nises as Bdj\ No kuldclidr of the sort set up in the case 
excluding female heirs, not as females but as members of a 
different gotra, has been judicially recognised. On the con- 
trary, there are numerous decisions where a similar usage has 
been negatived. In the case of the Ghotwal tenure in Bengal, 
reported in Calc. W. Rep. (1864), p. 39, Civ. Rul., a double 
kuldchdr was set up, first, that by family custom the pro- 
perty descended to the eldest son, to the exclusion of other 
members, and 2ndly, that on failure of direct male heirs, it 
went to the nearest male kinsman, to the exclusion of all 
females. The first part of the family usage was found prov- 
ed, and was accordingly upheld. The second part, though 
proved by some instances, was disallowed. One of the 
grounds on which the incapacity of f pmale Ghotwals was 
sought to be supported, rested on their presumed inability 
to perform the personal services required of Ghotwals. It 
was held in that case that a female Ghotwal might succeed 
as heir, as personal service was not required of Ghotwals, 
whose ordinary duties were of a sort which might be per- 
formed by a deputy duly appointed. In our own presidency, 
a similar defence was set up against the claim of female heirs 
to succeed to the Muzumddri watan, and it was disallowed 
by all the courts. The law, as clearly laid down in 5 Bom. 
H. C. Rep. 202, A. C. J., recognises the right of females- to 
hold Muzumddri watan^ males being appointed by them to 
perform the services. In this case, the son of the daughter 
of a deceased Muzumddr claimed to represent him, and 
the Government raised the defiance that female heirs could 
not succeed to the watan. It was there determined that 
there is nothing in the nature of the watan, or in the rela- 
tionship of the holder to the state, which renders the succes- 
sion of females impossible. In this presidency, females 
are entitled to succeed to hereditary district and \plbigt 
o£Eices. In an early case, reported in the Reports oi Selected 
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Cases, p. 122, the daughter's claim to succeed to the Desdigvri 1874. 



land of her father was supported, and a plea similar to the one Bha'u 
raised in this case was disallowed. In another case, 9 Har- utpa't* 
rington, p. 425, a similar plea of family usage was set up for ^' , , 

OUNDHA BA I* 

the defence, that the male kinsmen of the deceased who died 
wittout male issue succeeded to the property in preference 
to his daughter. It was held in that case by the late Sadar 
Court that ' the Shastra rule was the converse of this, and 
thsCt the witnesses could not establish a custom contrary 
to the Shastra rule.' In 3 Bom. H. C. Eep. 75, A. C. J. a 
separated brother's widow sued for her husband's share in 
the Va/rsJidsa/n which was granted to the family for the per- 
formance of the worship of a certain idol. The widow's 
suit was allowed, as separation and performance of service in 
rotation by the husband's branch of the family was proved. 
It is true, ih. this case, the question of the competence of a 
female to perform the worship was reserved to be decided in 
another suit. In the present case, as stated before, this 
question does nob arise. There are already female sharers 
in numbers who receive the proceeds of their shares, and the 
only question is whether the daughter ought to rank along 
with other female heirs whose claims are allowed. The 
property at present in dispute consists of the offerings be- 
fore the idols and the proceeds of the Purohitam service to 
. yajmdns who came to Pandharpur. Now, it has been ruled 
' that hereditary priestly offices descend on failure of males 
through females.' The daughter's sons were admitted as 
heirs in this case : 6 Bom. H. C* Rep. 250, A. C. J. The 
privilege of administering purohitam to pilgrims coming to 
Rameshvar is admitted to be capable of alienation and delega- 
tion, as was decided in the case before the Privy Council, re- 
ported in 2 Calc. W. Rep. (P. C.) 21. Taking the whole of 
these cases together, I think the inference is irresistible that 
the alleged family usage cannot be sustained in this case* 
There is nothing in the nature of this property that should 
allow its descent like any other property to the heirs. of the 
same gotra as recognized by law, and prevent it from being 
inherited by other legal heirs by reason of their belonging 
to a different gotra. It has been shown before that similar 
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1874. defences, raised on similar gronnds, to the claims of daughters 

BhaV to succeed to ghotioal tenures, to the Desaigiri and Mu- 

Utfa't zumdari loatans and to the Varshasdns of priests, have been 

„ ^ ^- , , disallowed by the law courts, and I do not see that there is 

SUNDRA BAI. .... ... 

any peculiarity in this case which justifies me in recognising 
such a departure from the usual rales df the Hindu law of 
descent. Pleas of expediency are, of course, not such as 
the law courts can well recognise. But even on grounds 
of expediency, the question is debatable, and, on the other 
hand, I am certain that there is little equity in letting the 
daughters, many of whom in every family are unmarried or 
widowed, to starve from want, because they have the mis- 
fortune to lose their father. The daughter's claims upon the 
father's affection and estate in natural equity are certainly 
much stronger than those of remote kinsmen. The tacit 
arrangement, which had certainly for some time obtained in 
these Utp^t families to the prejudice of the claims of the 
daughters, has never received judicial recognition. The daugh- 
ter s rightof succession, though distinctly recognised by Hindu 
law, has been looked upon with little favour by the people of 
this part of the country, and the student of the early reports 
will be struck with the painful struggle which female claim- 
ants had to make against all manner of pleas and defences, 
in spite of which this claim has now during the last fifty 
years obtained a general judicial recognition. In 4 Mad. H. 
C. Rep. 345, there is a case reported, in which the members 
of an undivided family, at the time of partition, agreed 
among themselves that the property of any one of the mem- 
bers or their heirs, who had no natural or adopted son, or any 
other issue, should not be s old or transferred as a gift, but 
should, on his death, be divided by the other sharers.' It 
was held, in a suit brought by one of these sharers to set 
aside a sale made by a member who died without issue, that 
' an^estate could not be made subject to a condition which ia 
repugnant to any of its ordinary legal incidents, such as 
the power of disposition, and that such legal incident cannot 
be taken away by agreement.' The family arrangement, 
which I hold to have obtained in the present case, can have 
no more legal validity than this agreement of the oo-sharets» 
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This tacit pact of the Utp&ts cannot divest the estate of its 1874. 
legal incident-^sucoession by the daughter after the widow — Bha'u 
under the general canons of inheritance as laid down in all ^u^vt^ 
the institutes. To recapitulate what has been said on this « ^' , , 
part of the subject. Inasmuch as (1) family usage to be re- 
cognised as valid must be not repugnant to the scriptures 
and the institutes of law, which this is shown to be ; (2) that 
while the Eegulation enjoins only the enforcement of the 
old customs of the country, and by necessary inference, of 
castes or classes, even when inconsistent with the religious 
law of the parties, the present usage is not a local custom or 
class or caste custom, and as such, does not come under the 
protecting section of the Eegulation ; (3) that the general 
drift of all the authorities on the binding force of customary 
law is to recognise local or caste customs, but to disallow any 
mere family usage as to inheritance, if repugnant to the 
general law ; (4) that there have been express decisions, in 
which the rights of daughters to succeed to hereditary ser- 
vice watans and offices have been upheld, and pleas of 
family usage, similar to those raised in this case, have been 
negatived ; (5) that there is nothing in the nature of the pro- 
perty or the duties required of an TJtpat, which would exclude 
daughters at the same time that the right of succession was 
allowed to the widow and the daughter-in-law ; (6) that the 
arrangement, by which daughters are excluded, has not ob- 
taineda judicial recognition, (7) and that no such arrangement 
can be allowed to deprive property of its ordinary legal in- 
cidents, and, among others, the succession of the daughter 
after the widow ; (8) that on grounds of expediency and 
natural equity, the daughter's claim to succeed to her father's 
estate ought to be upheld in preference to the separated 
kinsmen of the father ; (9) and that no person can be allowed 
to set up arbitrary laws of inheritance for themselves re- 
pugnant to the general religious law to which they aretid- 
mittedly subject. 

" On these grounds and on the authority of the cases 
cited before, I hold, on the second point, that Sundrdbdi, 
notwithstanding that she is a female heir of a different gotra. 
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' has a right to succeed, under the general law of inheritance, 
Bha'u ^ her separated father's property, and the alleged usage to 
Utpa't contrary, though proved to have obtained in these Utpat 
Sitndr'aba'i. families, cannot be upheld. *' 

The appeal was argued before Westropp, C. J., and West, J. 

Rdv 8dheb V, K Mandlik for the appellant. 

Shdntdrdm ffdrdyan for the respondent. 

The authorities cited and the arguments used by the 
pleaders oii both sides fully appear from the following judg- 
ment of the High Court delivered by 

West, J. : — This case, the previous proceedings in which 
are fully reported at 7 Bom., H. C. Rep. 153,A. 0. J., was re- 
manded for retrial upon the following issues, viz. :— . 

(1.) Whether, as regards the property in dispute, Pur- 
shotam Chimnaji (father of the defendant Sundrdb&i) was 
divided from the original plaintiffs. 

(2.) Whether, according to the custotfi of the country, 
the defendant, Sundr&b&i, as a female, is excluded from in- 
heriting the said property in dispute or any part thereof. 

On the former of these issues, the Subordinate Judge, Mr. 
Bdnade, has found that Purshotam was divided in int«erest 
from the plaintiffs. His judgment On this point has hardly 
been questioned. It rests on a very careful analysis of the 
evidence, and we see no reason for arriving at a different 
conclusion on this part of the case. 

On the second issue, the Subordinate Judge has found 
that the evidence points ^^ to a generally received family 
usage, by which, while female heirs of the same gotra are 
admitted to share, the daughters as belonging to a different 
gotra are excluded from succession." He concludes, there- 
fore, that " the plaintiffs have made out their allegation of 
the existence of such usage in the Utp&t families, by which, 
Sundrabfii, as a daughter, would be excluded from succeed- 
ing to Purshotam^s. share/* This finding, if relevant, ahoold 
strictly have been decisive. Either evidence should not havO 
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been taken of the family or class custom npom which the ^874. 
plaintiffs relied as having established a special rale of in- Bha'u 
heritance, by which they sought to benefit, because such a Utpa't 
custom could not be the basis of a legal right, or else, being gxnjpRVBA'i 
taken, because the custom would constitute a law, the de- 
cision should have been in accordance with its result. Pro- 
bably, tho Subordinate Judge wished to put on record the 
materials upon which a decision in appeal might be founded 
in the event of this Court's taking a different view from his 
own of the legal questions to which he proceeds to address 
himself, and he has certainly spared no pains to make his 
investigation thorough and effectual. The evidence given 
by the several witnesses has been minutely analysed in the 
arguments before us, but though it is not altogether one- 
sided, we are satisfied that, upon the wnole, there is a great 
preponderance- of testimony in favour of the view taken by 
the court below. The usage of the family or tribe of TJtpSts 
has excluded daughters, who, by marriage, had entered 
another ' gotra,' from inheritance to their father^s property. 
This usage is attested by a considerable number of witnesses, 
and is traced back so far as living memory goes without any 

I 

apparent break in its uniform observance. The evidence 
shows also that a similar usage " obtains," as the Subor- 
dinate Judge says, ^' among the other priestly families in at- 
tendance upon the service of the shrine of Vithoba at Pand- 
harpur and of the Devi Rukhmini and other temples," several 
of which families he specified. 

Notwithstanding, however, the satisfactory proof of the 
existence of the usage in point of actual practice amongst 
the XJtpSts and amongst other tribes similarly situated, the 
Subordinate Judge has found that the usage having, as he 
conjectures, originated in a *^ sort of pact between them- 
selves ^' (the UtpSt families) has no force as a law binding 
on any person who may choose to discard the custom. His 
arguments on this subject require a careful consideration. 
He puts the matter before himself thus, "how far such a 

family usage repugnant to the general religious law of the 
34hc 
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^^'^^ parties can be upheld, is the next question to which I shall 

Bha'y now address myself." The question put by this Court was 

Utpa't whether, according to the custom of the country, the def end- 

Suitoba'ba'i. ^^^^ Sundribdi, was excluded from inheritance, and there 

was a want of accuracy in identifying the custom of the 

country with the general religious law of the parties, unless 

that custom gave effect to the general religious law as a 

customary law. If it did give effect to it, then the question 

was, not whether a family usage repugnant to the general 

religious law could be upheld, but whether the usage was 

indeed repugnant to that religious law. The way in which 

the Subordinate Judge has stated the case begs the question 

on this, which is the most important point in the inquiry. 

Manu, who, as Viihaspati declares, " is pre-eminent and 
the touch-stone of all Smritis '* (see Muir^s S. Texts, vol. 3, 

p. 181), says (Oh. VIII., pi. 41) — '^ A king must inquire 

into the particular laws of classes, the laws of districts, the 
customs of traders, and the rules of certain families and 
establish their peculiar laws.'' To this Kulluka Bhat has 
added the gloss whence Sir W. Jones extracted the condition 
^' if they be not repugnant to the law of God." Ydjna- 
valkya (B. I. pi. 342) gives a similar injunction and the 
VyavahSra Mayukha (Ch. I., plac. 13) quotes from Brihas- 
pati — ^' Let all rules of each country, caste, and family that 
have been observed from ancient times be still observed in 
the same way." The Subordinate Judge has remarked on 
this passage — ^^ He makes no mention of family usage " — 
which is an obvious mistake, and the reason why family 
customs are allowed so important a place in the constitution 
of the Hindu law of inheritance is sufficiently evident when 
we bear in mind the intimate connexion between the celebra- 
tion of the family sacrifices and the ownership of the family 
property which is found subsisting in the earliest times. 
By many of the sages indeed this connexion was made the 
basis of a theory of the spiritual origin of proprietary rights 
which Vijndneshvar combats in the Mitiksharfi, but the mere 
possibility of which shows the closeness of the relation which 
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gave rise to it. The ancient law, looking on the family 1874. 
estate as furnishing a permanent means for the sustenance Bha'u 
of the members and for the continuance of the traditional Utpa't 
sacrifices^ treated its wanton alienation as a kind of sacri- e*jjjjjaA'BA'i 
lege ; while in the hands of the family, to whose sacra it was 
in a manner dedicated, its devolution was regulated by the 
peculiar character of those sacra and of the religious notions 
connected with them. The sense of the rather obscure 
passage^ Manu, Ch. VIII., pi. 42, appears to be that a wide 
severance in customs between subjects is yet consistent 
while they adhere conscientiously and uniformly to their 
own recognized usages with a community of mutual affection 
and national feeling, which, as plac. 41 says, imposes on the 
sovereign the necessity of recognizing and protecting each 
such usage. The gloss of KuUuka " provided they be not 
repugnant to the law of God " points to a subject largely 
discussed by the commentators, that of the relative weight 
and authority of the different component elements of the 
Hindu law. The Vedas, all agreed to regard as inspired and 
infallible ; the Smritis were to be venerated according to the 
antiquity and the character of their supposed authors j the 
opinions of the learned were to receive high consideration 
where not repugnant to the Vedas or Smritis. But infalli- 
ble as the Vedas were, and highly venerated as were the 
Smritis, contradiction^ appeared in their precepts which em- 
barrassed the devout, and which, for practical purposes, it 
was absolutely necessary in some way to reconcile. Hence 
the precepts of Yijnavalkya and Bhrihaspati that, where 
texts differ, reason must prevail, and that a decision must 
not be grounded solely on the letter of the Codes (Col. Dig. 
B. II., Ch. IV., pL 17, Bk. V., pi. 57, Com.; Vyav. May. Ch. 
1, pL 12), Even in Mann's time, it had become evident 
that different views might be taken of what the law prescrib- 
ed. At Ch. XII., pi. 106, he says — " He and he only is 
acquainted with duty who investigates the injunctions of the 
Rishis and the precepts of the Smritis by reasonings which 
do not contradict the Veda," a condition on which Kulluka 
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^^^ too insists in his commentary on the first Chapter of Manu's 

Bha'u Institutes. Thus it became recoernized as time ran on and 
Na'na'ji . . 

Utpa't ^6^ exigencies arose that *' the reason of the law has more 

SuniTra'ba'l ^^*^o^*y ^^ judicial proceedings than the letter of express 
ordinances" (Col. Dig. B. II., Ch. IV., pi. 15, Com.) This 
reason^ however, must always, in theory at least, be sub- 
ordinate to the sacred writings, and ground itself directly or 
indirectly on those rules of the Vedas, which all Hindus re- 
/ Or^ ^ / agjpeKas in an especial sense the laws of God. 

' ■ ,. ^ Beside the different interpretations of the law which were 

' ~ /^ ^ * embodied in the theories of scholars, and concurrently with 

their development, there grew up a great variety of customs 
and usages which, as they obtained amongst people who all 
professed their submission to the law of the Vedas, were re- 
cognized by the Hindu lawyers as embodying the intei'pre- 
tation placed by the class or family upon the precepts of 
their scriptures. In many instances, particular usages were 
referred to particular texts, which lent them at least a prima 
facie support ; and in the gradual adaptation of the legal 
system to the actual needs of society, the principle became 
recognized which Yajnavalkya (II. 21) expresses thus — "If 
two texts be opposed, imtgo is of force for their construc- 
tion.'* And as, in the theoretical systems of the lawyers, a 
considerable latitude was allowed, so long as a general ad- 
herence to the doctrines of the Vedas was observed or pro- 
fessed, so in estimating the claims of a custom to recogni- 
tion, a general congruity with the Vedic system was con- 
sidered enough to make an ancient and uniform usage bind- 
ing as law. In the Sutras of Gautama, it is said (Adhy. XL, 
Sutra 20) that " in the cases where the customs of countries, 
classes, and families are not expressly founded upon a passage 
of the Veda, they are notwithstanding to be observed if they 
are not clearly against the principles of the sacred writings, 
such as would be, for instance, marrying the daughter of a 
mateinal uncle '^ (Max Miiller, H. A. S. L. 53). This en- 
ables us to understand what Kulluka meant when he added 
to Manu s text giving the authority of law to class and 
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family customs the gloss "provided they be not repugnant ^^74. 

to the law of God." The licence of custom follows the ana- ^??^'^ 

. . Nanaji 

logy of the licence of interpretation and theonzmg. Jagan- Utpa't 

ndtha in Colebrooke's Digest (Bk. I., pi. 50, Com.) has sundra ba'i. 

some remarks on this subject which, though in their English 

dress rather imcouthly expressed, yet state the principle on 

which Hindu lawyers place the recognition of a custom as^ 

law with perfect correctness. Their substance is this — if/y^A^^^^^^"''^ 'J;< : 

^^ The use of the law is to prevent the introduction of 
" multifarious practices at the will of the present generation, 
" but where the texts or their constructions differ, usage 
" settles the rule ; and a practice divergent in some measure 
from particular ordinances, but not irreconcilable with the 
ancient legislation, may receive recognition on the ground 
of its mere congruity with the legal system. Where, there- 
fore, such a practice cannot be got rid of, it may be re- 
cognized, though one strictly conformable to the ordinary 
law is to be preferred." 
It appears to have been held in the case at 2 Calc. W. R. 80 
0. R. that those interested in the maintenance of a special 
custom of descent may waive it and that then the ordinary 
law will prevail for the future. So also, the Privy Council 
in the case of Sorrendroiidth v, HeerdnionBe say {d) that a 
family custom is capable of being destroyed by disuse where 
a legal origin and continuance had given it efficacy as to 
both ancestral and acquired possessions. 

When Manu, therefore, says that the usages of localities, 
classes, and families are to be upheld, he does not probably 
mean to make the validity of custom depend on its strict 
conformity to recognized general law. This would at least 
be quite inconsistent with what, according to Sir W. Jones, 
he says in Bk. I., pi. 108, 110, that law itself " is grounded 
on immemorial custom " and that '' immemorial custom is 
transcendant law. " When KuUuka adds the proviso that 
the usage must " not be repugnant to the law of God," he 
means repugnant to the fundamental rules of the Vedas and 
{d) 12 Moore I. A. 281, see p. 291 ; see also 9 Moore L A. pp. 242 and 243. 
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^^"^^ of Manu so as to be incapable of uniting with them in a 
Bha'u harmonious system. This theory of customary law differs 
Utpa't t^o doubt very widely in some respects from that which has 
Svvvejl'bm'i. '^^^^ recently developed by the labours of European jurists, 
but if we adopt Savigny's notion of the customary law 
growing up by imperceptible modifications in the conscious- 
ness or predominant feelings of the community, that legal 
consciousness amongst the Hindus has accepted the law of 
the Yedas and the Smritis as a general rule of civil conduct, 
bat accepted it with a recognition of the validity of class and 
family customs as an integral part of that law. If an es- 
tablished custom diverges from the ancient law, it yet stands, 
supposing it presents the requisite characteristics, on precise- 
ly the same footing in a temporal Court as the general law 
to which it forms an exception. Each rests on uniform im- 
memorial usage as law. The Council of Shastris, whose re- 
plies are given at 2 Borr., 102, expressly ground their 
opinions as to a widow^s power of adoption on local custom, 
which they admit to be opposed to the Shastras. This may 
be somewhat inconsistent with the approved way of regarding 
this subject, but it agrees with the principle involved in the 
Mitfiksharil, Ch. I., Sec. III., pi. 4, 7, and it shows that 
custom had her§ become an embodiment of the general con- 
viction which superseded the ancient law, recognized in other 
respects by the same custom of the people. Conformably 
to this, the Privy Council say in Collector of Madura v, 
Mootoo Bavudinga Sathupathy (<?) : — " The duty, therefore, of 
a European Judge, who is to administer Hindu law, is not 
so much to inquire whether a disputed doctrine is fairly de- 
ducible from the earliest authorities as to ascertain whether 
it has been received by the particular school which governs 
the district with which he has then to deal and has there 
been sanctioned by usage. For, under the Hindu system of 
law, clear proof of usage will outweigh the written text of 
the law." There is no trace here of the doctrine glanced at 
by the Suboi*dinate Judge that a custom cannot become 

(e) 12 Moore L A^ 997, see p. 4a& 
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legally obligatory until it has been made so by a judgment ^874. 
which, when it was passed, could not be law. Custom adopts Bra'u 
the ancient law, modifies it, or rejects and supersedes it. Its Utpa't 
authority in each case is the same, and if it receives into ggj^paj^/p^ j 
itself that part of the ancient law which gives force to family 
customs, those customs thus gain validity as part of the 
larger customary law in which they are embraced. 

The Subordinate Judge admits, after considering the sub- 
ject at some length, that a Hindu tribunal ^' would have made 
no distinction between the usages of families and caste or 
local customs.'^ '^ But from the authorities/' he continues, 
'' it is plain that such a distinction has been made all along 
in British Courts of Justice and in Civil Courts governed by 
the Regulations." This distinction was strongly, pressed on 
the Court by Mr. Shdntdrdm also on behalf of the respond- 
ent ; but if, as the Subordinate Judge says, it does not rest 
on anything in the Hindu law itself, it would require a uni- 
form course of decisions expressly on the point to establish 
it as a principle to be recognized as grafted for ever upon 
that law. Of those cited by the Subordinate Judge, Rawat 
TJijun Sing v. Rawat Ohunsiam Sing (/) does not in any 
way support his argument. The Honourable Pemberton 
Leigh, in delivering judgment, says : " The only question in 
the case is one of the family custom and usage,'* which it was 
adjudged had established a law of primogeniture for the 
parties before the Court. The case of Baboo Ounesh Dutt v. 
Maharaja Moheshur Singh {g) is to precisely the same effect 
so far as it bears on the present inquiry. The property in 
dispute was one of the class regarded as a raj, and the 
judgment says (p. 187) " there is no doubt that the general 
law, ^'vith respect to inheritance as well as with respect to 
other matters, may, in the case of great families where it has 
been shown that usage has prevailed for a very long series 
of years, be controlled unless there be positive law to the 
contrary." From these cases, it is clear that family usage 

(/) 5 Moore I. A. 169- ig) 6 Moore I. A. 164. 
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1874. may control the ordmary law in the case of families having 



Bha'u large possessions ; it is not said that such usage is to be of 

" Utpa't non-effect in other cases, and the Hindu law makes no dis- 

Sundba'ba'i ^^^^^'^^^ between large estates and small. Whether the 

customary law of the district did so or not was a part of the 

question that the Subordinate Judge had to try. 

Of the cases decided by this Court, the earliest cited . is 
that at 1 Bom. H. C. Rep. App. 42. The head-note of this 
case supports the judgment of the court below, but it is to be 
observed that the family custom averred by the defendant 
was held not proved. " The witnesses," it is said (at p. 45), 
" are not able to show that even this practice (of non-parti- 
tion) has been general or of any long continuance.'' Further 
on (p. 47) the judgment refers to those in the Privy Council 
already discussed, and says that probably the '' same law 
would unhesitatingly be applied to some classes of Thakurs 
and Chiefs in this Presidency, among whom, by settled custom, 
the principality descends indivisible to the eldest son." That 
is, a recognized custom constitutes the law of the class. 
" But it would be a dangerous doptrine,'' Newton, J., proceeds, 
" that any petty family is at liberty to make a law for itself, 
and thus to set aside the general law of the country," and 
then it is adjudged that " no custom having the force of 
law has been made out to except the property in dis- 
pute from the general rules of inheritance of the Hindu law.'' 
The effect of this, bearing in mind the facts that had to be 
dealt with, is that a custom of a petty family, nof shown to 
have been uniformly observed or of long continuance, will 
not constitute a law for that family. But precisely the same 
thing may be said of any family whatever. It was said in 
Myna Boyee's case (h) : " The parties could not, by their 
agreement, give new rights of succession to themselves or 
their heirs unknown to the law,'* and in the more recent case 
of Umrithndth Chowdhry v. Goureendth Chowdhry (i). Lord 
Justice James says, that a family custom of inheritance " is 
a thing that cannot be predicated of a simple and single 
(h) 8 Moore I. A, 400. {%) 13 Moore I. A. 542. See p, 649. 
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estate, the title to which dates from comparatively a short ^^74. 
period of time back/^ The attributes of antiquity and uni- Biia'u 
formity of usage in a plurality of instances must needs be utpa't 
wanting in such cases. It is very hard to show that the g^j^p^'^^g^/j 
usage has been submitted to in a single family from a sense 
of legal necessity rather than by way of conventional arrange- 
ment. The custom must, in theory at least, be of an origin 
as ancient as the law itself to which it constitutes an excep- 
tion. The courts will, from uniform modern usage, presume 
an indefinitely ancient usage of the like kind, in the absence 
of circumstances leading to a contrary inference, as in the 
cases of Shepherd v. Payne {j ) and Lord Waterparh v. 
FenneU (A) ; and this agrees in effect with what Savigny 
(System, Sections 28, 29) says on the same subject, but no 
such presumption can be made where the practice is traced 
to a recent agreement. The power of a family to make a 
new law for itself is nowhere recognized, but an ancient 
custom is held to have always been the law or to have had a 
legal origin, when this is possible. 

The remaining case relied on by the Subordinate Judge 
was that of Mddhavrdv v. Bdlkrishnd (I), This case rests on 
that of Tara Ghand v. Reeb Ram (w), following which, the 
Judges say : " We consider that no evidence of the acts of a 
single family repugnant or antagonistic to the general law 
will establish a valid custom or usage which can be enforced 
by a Court of Justice.'' Now, if this dictum is to be taken in 
its broadest sense, there can be no such thing as family cus- 
tom as a source of law — ^what the Subordinate Judge says of 
its standing on the same level as local and caste custom in the 
Hindu system is made of non-effect. But looking to the re- 
port of the Madras case, we find that the family was descended 
from the illegitimate children of a European by a Hindu 
woman. It was of recent origin. The acts of such a family 
could not make a customary law for it according to the tests 
laid down by the Privy Council. It was not pretended, so 

ij) 31 L. J. 297 C. P.; S. C. 12 G. B. N. S, 414. 
{k) 5 Jur. N.S. 1135 ; S. C, 7 Ho. of Lds. 650. {I) 4 Bom. H. C.R. 113 A.C. J. 

(m) 3 Mad. H. C. R. 50- 

35 HO 
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^^'^^ far as appears^ that the special family rule relied on was at 
Bha'u all reconcilable in principle with Mann or the Vedas. It 
Utpa't could make no difference in such a case whether the alleged 
g ^' ' -T customary law " was antagonistic to the general law '' : it 
was not and could not be a customary law at all. The 
Bombay case applies the principle to what may have been 
very different circumstances, but here, as there, it may have 
been the case, or may have seemed to the learned Judges, 
that the alleged family custom was of recent origin. If 
the only objection to the alleged custom of primogeniture 
was Its repugnancy to the general law, the case would, in 
our opinion, fall under the principles we have already discus- 
sed. Those principles have been upheld in a long series of 
decisions by Her Majesty's Privy Council, and do not any 
longer admit of serious controversy. In a good many cases, 
the question of family custom has been mixed up with that 
of the supposed impartible character of a rdj or principality, 
and this has perhaps led to some little confusion in particu- 
lar instances, but a careful examination of the cases will 
show that the special law of descent has usually been put by 
the Privy Council, as in the case of Neelkisto Deb v. Beerchun- 
der ThaJcoor (n), on the ground of ancient family custom 
whether the property was a rdj or not. There are other cases, 
like that of G/iM/iaree Sing v. Koolahul Sing (o), in which 
the fact that the estate was a rdj was held i^ot to involve the 
consequence that it was indivisible under a special law of in- 
heritance applicable to that species of property ; and gene- 
rally it may be said that it is the family custom of descent, 
which, for juridical purposes, gives the property the char- 
acter of a rdjf and not anything in the estate itself, which 
determines the rights of pretenders to it. In a case at 7 
Bengal S. D. A. Rep. 195, it was ruled that on a property 
which had descended in one family, according to a rule of 
primogeniture, undivided, passing to another family in which 
no special rule prevailed, it became partible according to the 
ordinary law. Thus viewed, all the numerous cases of pro- 

(n) 12 Moore I. A. 523. (o) 2 Moore I. A. 344, 
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perty, regarded as impartible because ^^ partaking of the 1874. 



nature of a rdj," are instances of the effect which the highest Bha'u 
court has given to family customs diverging from and, x^pvi' 
therefore, in a sense ^* repugnant or antagonistic to the „ ^' , , 
general law/' ^* The prevalence in any part of India of a 
Special course of descent in a family, difEering from the 
ordinary course of descent, in that place, of the property of 
people of that class or race, stands on the footing of usage 
or custom of the family'' (Privy Council at 12 M. I. A. 91), 
and this is sufficient to cover all the cases. 

It seems highly probable that in the earliest form of 
the Hindu law, women were generally excluded from in- 
heritance. Such texts, as Manu, IX., 185, 187, point strong- 
ly in this direction, and a general incapacity qualified by 
special privileges is the leading, doctrine of Bandhayana and 
his followers (1 W. & B. 318). Apaatambha does not men- 
tion even widows amongst a man's heirs (Apast. II.,. 6.> 14) ; 
and though he mentions a daughter as capable of inheriting 
in default of other heirs, he assigns to her the last place in 
the line so as to save an escheat to the crown {jhid) . But as 
a wife, who had assisted in kindling the sacred domestic fire,, 
became inseparably connected with the corresponding sacri- 
ficial rites (Apast. II., 5, 11), a way was thus opened for her 
acquisition of the right of inheritance on failure of the sons 
who should have continued the family sacra. 'Phis stage of 
progress was not reached without vehement contests, as may 
be seen from the elaborate discussions and artificial reason-^ 
ings in the Mitakshara, Ch. 2, S. 1, and the Vyav.Mayukha,. 
Ch. 4, S. 8, although the passage of Manu quoted by Vijnd- 
neshwara (Ch. 2, S. 1, pi. 6) should seem to leave but little 
room for doubt as to the widow's right, i£ it were not for 
passages of an opposite tendency,, some of which are imme- 
diately afterwards cited (ibid, pi. 7). There can be no 
reasonable doubt that the appointment of a widow to raise 
up ojS-spring to her husband^ waei once a living institution 
amongst the Hindus, although,, by Manu's time^ it had 
already become disreputable in the higher castes ; and, by 
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1874. many of the ancient writers, her right of succession was 



Bha'u connected with her appointment or her intention to provide 
Utpa't ^ ^^ ^^^ ^®^ deceased husband, so that the celebration of 
^- the all-essential sacra might never fail. 



^umdra'ba'i. 



It was throuffh the influence of the same set of ideas that 
the right of the daughter became generally established. Manu 
(Oh. IX., 105) preserves evidence of a once prevailing rule of 
primogeniture shared by the Hindus with the other Aryan 
nations. This was succeeded by the law of equal parti- 
tion amongst the sons (Mit., Ch. I., S. 3), probably through 
the interest felt by the priestly depositaries of the law in an 
iiicrease of sacrifices. The daughter, at first excluded by 
her sex, came in as a possible mother of a son capable 
- through an artificial extension of the primeval rule of con- 
tinuing the family sacrifices. Then she became capable of 
appointment herself (Mit., Ch. I., XL, pi. 3, and notes), and as 
the whole doctrine of appointment grew abhorrent to the 
people as they advanced in cultivation, she was admitted 
by the Benares school in her own right (Mit., Ch. II., S. II.); 
while the Bengal school still excludes her except as a mother 
or possible mother of male issue. But a remnant of the 
older stat6 of things is preserved in the Mit^kshard rule also 
^^ Let the daughter inherit if umnarriedy Even down* to 
the time of Vijnfineshwar, no ground could be found on 
which to base the independent right of a married daughter 
except a forced analogy drawn from the succession to a 
woman^s peculiar property (i6., pi. 4). The passing of the 
property to the support of foreign sacra in another gotra was 
abhorrent to the early theory of the law; the unmarried 
daughter might be disposed of so as to perpetuate the sacra 
of her own ancestors. Such a set of ideas, strange as it 
seems to us, lay at the very foundation of the ancient so- 
cieties. Amongst the Jews, besides the law of appointment 
to raise up issue^ there was a rule that a daughter becoming 
sole heiress must marry within her own tribe. The Solonian 
legislation, itself ^ mitigation of the sterner and more logical 
laws of an earlier time, still excluded a daughter from sue- 
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cession, providing in her favour, when she was an only child, ^^^4. 
that the agnate, who took the property, should also take her Bha'u 
to wife. Even our own law is not free from what may some Utpa't 
day be deemed an unnatural preference of males to females guNDBA'BA'r. 
as successors to property. 

In the first Section of Ch. II. of the Mit5.kshar& already 
referred to, there is an elaborate refutation (pi. 15 ss) of the 
doctrine that ^^ Riches being ordained for sacrifices should 
be allotted to those .who perform religious duties " to the 
exclusion of. women. Vijndneshwara admits the authority 
of the texts, but he says (pi. 24) that if the word sacrifices 
be extended to include religious acts in general, then, to tfie 
performance of some of these, women are competent, and 
then he states and answers the question ^' How then are the 
passages (establishing the connexion between sacrifices and 
succession) to be understood ?" " Wealth," he says, '^ which 
was obtained for the express purpose of furnishing the 
means for sacrifices, must be appropriated exclusively to 
that use even by sons and other successors." The posses- 
sions of priestly families handed down from the past in per- 
petual connexion with the duty or the right of officiating in 
particular temples and more especially the proceeds of the 
offerings of the worshippers would naturally come to be 
looked on as originally devoted to this express purpose. 
A prescriptive right would attach itself to the line of persons 
capable of celebrating the prescribed ceremonies. Although, 
therefore, wealth in general be constituted, as Vijn^neshwara 
insists, by popular recognition without special reference to 
its function of sustaining sacrifices, yet it is consistent with 
principles which he accepts that the estate of such families 
as those oE the Utp^ts should be kept together by rules of 
succession of a special kind providing against their severance 
from the proper functions of the tribe. Amongst a sacerdo- 
tal class, the importance of the rites they celebrated would 
naturally be highly esteemed, and would lead to an adoption 
of those rules, by which temporal benefits should attend 
religious superiority, rather than a mere connexion by blood 
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^^7^' with a previous holder of property when that connexiou had 

Bhau been superseded by a new birth in another tribe. 
Na'na'ji 

Utpa't It might be expected, seeing how the doctrine of the 

Sundea'ba'l daughter's capacity to inherit has been introduced, that there 
would be considerable diversities in admitting or denying it 
by the customs of different castes and classes, even amongst 
those generally professing submission to the same shastras. 
In Borradaile^s caste rules, while the place assigned to the 
daughter by the Mit&kshard is generally recognized, instan- 
ces will be found in several places in which she is postponed 
to divided brothers and their sons, or even to remoter sa^in- 
das of her father. Examples will be found at pages 163, 180, 
234?, 298, 397, 500, 588, 684, and 783, of the volume in the 
Court's Library. In one or two of these, a distinction is 
drawn between fixed and moveable property. At p. 638 is 
a case of custom excluding a daughter from succession to 
ancestral property while admitting her right to that which 
was acquired by her father. In the statement of caste 
customs at p. 397 ss, the particular customs of five or six 
families as to inheritance are set forth as varying from the 
ordinary law of the caste. In two Gour families, it is said 
(p. 400), " the right of inheritance solely to the Jajman Vritti 
pertains after the widow's death to the paternal relatives " to 
the exclusion of the daughter. Here we have an instance of 
the connexion of property with a sacred office giving rise to 
a special law of inheritance in the families enjoying it similar 
to that in the Achdrya case at p. 56 of the Madras Sadar 
Reports for 1862. 

It cannot, we think, be said, regard being had to the con- 
siderations on which we have dwelt, that the special rule of 
inheritance, proved to exist in this case, is so repugnant to the 
fundamental principles of the Hindu law that recognition 
should be refused to it according to the test that would be 
applied by Hindu lawyers. The examples, to which we 
have referred, show that it is not opposed to any universal 
popular conviction. It is ancient and uniform in the reason- 
able acceptation of those terms, and so far as the evidence 



BOMBAY HIGH COURT REPORTS. 277 

shows, it may well liave had a legal origin and is certainly ^874 
not traced back to any mere mistake, the correction of which Bha'u 
would change the legal conviction based on it. It is not un- xJtpa't 
reasonable, according to the ideas of the Hindu community, g^^j^p^/j^^ix. 
which, as we have seen, are liberal in recognizing family 
laws, nor is it opposed to any public interest, which should 
lead the courts to refuse it recognition. There is a certain 
amount of administrative inconvenience arising from diver- 
sities of law in a community, and this is greater when the 
variation belongs to a family rather than a locality; but that 
inconvenience is not a good reason for refusing recognition 
to a branch of the Hindu law clearly embraced within the 
customary law of the country. The greatest care, as has 
been said in an earlier stage of this case, must be exercised in 
accepting an alleged custom as proved. When it is a family 
custom, the testimony must show clearly that it has been 
submitted to as legally binding, not as a mei*e arrangement 
by mutual assent for peace or convenience. But when, as in 
the present case, the usage is proved and found to extend 
also to a considerable class of families holding temple offices 
similar to those held by the Utpdts, we cannot refuse to re- 
cognize that usage. By it, as the Subordinate Judge has 
found, Sundrdb^i, as a daughter, "is excluded from succeed- 
ing to Purshotam's share," which must, by preference, go 
to the brothers of Purshotam and their representative, the 
appellant Bhdu Ndndji. We, therefore, reverse the Subordi- 
nate Judge s decree, and award the property claimed to the 
appellant. 

The parties severally to bear their own costs. 

Decree reversed. 
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[Appellate Criminal JuRismcnoN.] 



1874. Eeg. v. Govind Ba'bli Ra'ul and Ba'ba'ji 

December 2. ^ tt- 

Govind Kubal. 

Confession — Prisoners jointly tried — Indian Evidence Act, Section 30 — 
Amendment of Charge — Criminal Procedure Code, Sections 447 to 449. 

While A and B were beiDg jointly tried before a Court of Session, the first 
for murder and the second for abetment of murder, a confession made by 
A that he himself had committed the murder at the instigation of B, was put 
in as evidence against A. Subsequently the charge against A was altered 
to one of abetment of murder, and the Session Judge, under the authority of 
Section 30 of the Indian Evidence Act, used the confession against both, and 
convicted them. 

The High Court held that the original and amended charges were so 
nearly related that the trial might, without any unfairness, be deemed to 
hAve been a trial on the amended charge from the commencement ; and 
that no objection having been taken by 5, who was represented by a Vakil, 
to the admissibility of A^s confession against him when the charge against 
A was altered, the Session Judge was justified in using the confession 
against^ also. 

rpHB accused Govind and Babdjiwere convicted by R. W. 
Hunter, Session Judge of Ratndgiri, of the abetment 
of murder, and the former was sentenced to transportation 
for life, and the latter to death. 

The material facts of the case are briefly as follows : — 

Prisoner Govind confessed to a Magistrate that he, at the 
instigation of prisioner Babdji, by laying poison before an 
idol, caused it to be taken by members of the complainant 
Bam KubaFs family, thus causing the death of two of his 
children. Govind was committed on a charge of murder, 
and BdbSji on that of abetment of murder, and a joint trial 
upon these charges was commenced in the Court of Session. 
In this state of affairs, the confession of Govind was tendered 
in evidence, and was received as against Govind. Subse- 
quently the Judge saw fit to alter the charge against him to 
one of abetment of murder, so as to make the charge against 
both the prisoners identical, and he then took into consider- 
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ation, under Section 30 of the Indian Evidence Act, Govind's 1874. 



confession against Bdbaji, and relying upon it, coupled with j^^.^ 

the other evidence in the case, convicted both the prisoners ^• 

of abetment of murder. Ba'bli Ra'ul. 

The appeal was heard by West and Na'na'bha'i Hakida s, 
JJ. ^ 

Branson (with him ShivshanJcer Govindrdm and Manikshd 
Jehdngirshd) for the appellants : — When the confession of 
Govind was received, he and BdbS-ji were charged with differ- 
ent offences, and his confession should not, therefore, have 
been considered against Bdbdji : Beg v. Jafflr All (a). Even 
though no objection was raised by Bdbaji or his pleader, the 
Judge was bound, under Section 256 of the Code of Criminal 
Procedure, to have thrown it out of his consideration. 

Dhirajldl MathurdddSj Government Pleader, for the Crown. 

West, J. : — As to the point of the admissibility of prisoner 
Govind's confession as evidence against the second prisoner, 
Bdbaji, we think that the Session Judge was justified in 
admitting that confession, not only against Govind, but 
against his fellow-prisoner. No doubt, when it was 
receipted, the two accused were before the court on 
different charges, and it was received under the notion that 
it was evidence against Govind alone. But the Code of 
Criminal Procedure, by Section 447 and the following 
sections, provides for an amendment of the charge at 
any stage of the trial, and enables the Court, at its discretion, 
after making such amendment, to proceed with the trial as 
if the amended charge had been the original charge. The 
amendment of the charge in this case made the charge 
identical against both the accused. If both had been charg- 
ed originally with abetment, the confession of one would 
have been received without question against the other. 
Some difficulty might indeed conceivably arise out of dealing 
with a case of a confession of prisoner B as evidence against 
prisoner A (then under trial jointly on a different charge)^ 
who, at the time when this confession was recorded, might 

(a) 19 Cal. W. R. Cr. R. 67. 
36 H 
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1874. possibly have raised an objection against its legal admissi- 



RuQ. bility, or might have started questions which would have 
^ ^ served his purpose, but for their apparent irrelevancy at 

Ba'bliRa'ul. that time. But looking to the principle laid down in 
Sections 447 to 449^ it is clear that the intention of #he 
Legislature is, that whenever an Amendment of the charge in 
any way tends to prejudice the prisoner, steps should be 
tfiken to prevent that consequence arising by ordering a new 
trial, 6T suspending the trial going on, to enable him to 
make his defence> or to examine any material witness, or to 
recall any witnesses already examined* The same principle 
extends to all instances of material prejudice arising to any 
one under trial from ail amendment made in the course of 
the proceedings. If we found that the Session Court had 
overlooked this principle, that the prisoner Babdji had 
objected, on valid grounds, to the reception of the confession, 
or that this prisoner had really been prejudiced by the 
refusal of an adjournment, or in any other manned > we should, 
in a confirmation case, give the accused the full benefit 
of the objection. We find, however, that the prisonei" B^baji 
in whose favour the objection is raised heire, was defended 
by a competent pleader, who, when the charge against 
Govind was amended, neither asked for a neW trial, nor 
sought to raise any objection to the admissibility of the con^ 
fession as evidence against his client. It is only in the 
case of charges closely related that a trial goes on forthwith 
after an amendment ; and in this instance the original and 
amended charges are so nearly related,^ that in the absence 
of technical objections urged on behalf of the prisoner 
Bdbsiji, the trial might, without any unfairness^ be deemed, 
for the reception of evidence and all other purposes, to have 
been a trial on the amended charge from its commencement- 
It was only when he came to draw up his judgment that the 
Judge took Govind^s confession into consideration against 
Bdbaji, and at that moment they were both jointly under 
trial for the same ofEence. Therefore, the objection must be 
disallowed, although, at first sight, it might seem to possess 
some force. 
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[His Itordstip then went on to the consideration of the 1874. 
evidence against both prisoners, and Babaji was acquitted req, 
and discharged, while the oonyiction. and sentence against qovu^^ 
Govind; were confirmed.] Ba bli Ra'ul, 

Order (Kcordiiigly , 



[Appellate Criminal Jurisdiction.] 
Reg. v. Aiuun Megha' and, Ma'na' Jeesa'. Ah gust 26.. 

The Code of Criminal Procedure, Section 249 — Appeal agctinst exercise 

(^discretion. 

The purpose of Section 249 of tke Code of Criminal ProcedurCj as amended 
by Section^ 20 of Act XL of 1874, la to make depositions given before Magis- 
trates in the prelimihary inquiry evidence in the trial before the Court of 
Session, only when* the Session Judge determines, in the exercise of his 
discretion^ that they are to be used in this way. But the exercise of this 
discretion, considering; it as a matter ol fact or law,, i^ open to r^yiew by the 
Appellate Court. 

npHE appellants, with two other accijsed, were tried and con- 
'^ victed of murder by W. H. Newnham, Session Judge of' 
Ahmedabud^ and sentenced to death. 

The appeal by two of the prisoners and the reference for 
confirmation of the sentences of death were heard by West 
aoid Na'nVbha'i Harida's^ J J.. 

Shdnt&rwm Ndrdyan far the appellants : — There* are dis- 
crepancies in tho depositions made by some of the witnesses; 
for the prosecution before the committing Magistrateand th©' 
Session Judge. Section ^49 of the Code, as modified by the^ 
amending Act of 1874,. implies that the Session Judge must, 
in proper cases, exercise a discretion, and make the deposi- 
tions given in the preliminary inquiry evidence in the trial. 
Where he fails to do this, we have a right to appeal to this 
Court to review his proceeding, aaid ask it to exercise the dis« 
oretion itself, or order the-Ssession Court tado so in a proper 
manner. It should appear oq the Session Judge^s proceed- 
ings how he exercises any discretion which the law vests in 
him. 
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1874. DhirajIdlMatuhrddds, Govemment Pleader, for theCro-;?!! : 



Rbo. — The Session Judge is not bound id ghre re;^isons for omit- 
^ju*(jN *i°& ^ make previons depositions evidence in tlie trial before 
MaS^Jees!? ""^^ though he should give reasons when he does admit 
those depositions on the trial. 

West, J., in giving judgment, said: — We think* that the 
purpose of Section 249 of the Criminal Procedure Code, as 
recently amended, is to make depositions given before magis- 
trates in the preliminary inquiry, evidence for the purposes 
of the trial in the Court of Sessions, only when the Session 
Judge determines, in the exercise of his discretion, that they 
are to be used in this way. But we tkink that the exerd^e 
of this discretion, considering it as a matter of fact or of law, 
is open to review by this Court in appeal. When a ease is 
under irial in a Court of Session, the Session Judge has the 
depositions giv^n in the Magistrate's Court before hin^. If 
he finds that the statements of the witnesses in his own court 
differ materially from those previously made by the saHie 
witnesses, it is his duty to examine them as tatbe discrepan- 
cies, and this is mpre especially his duty when the prisoners 
are undefended, and contradictory testimony is given for the 
prosecution. But if he thus examines the witnesses, be 
ought (see Taylor on Evidence, Sections 1300, 1301, and 
Indian Evidence Act, Section 155,) in ordinary cpses to make 
the depositions upon which he has examined them: evidence 
in the case ; he is at liberty to do so, and the power should 
be exercised so as to bring all relevant matter, so far as possi- 
ble, under consideration in forming a judgment on the case. 
If the Session Judge has omitted to examine witnesses^ on 
obvious and important discrepancies in their statements^ 
this Court will in general direct that such an examinatioik 
be made, and the Session J udge having the witnesses before 
him for such a purpose, will, in most cases, feel it his duty 
to make the former depositions evidence quountum valeant for- 
the purposes of the final adjudication in appeal. The alt^*na-. 
tive is for this Court in such cases to order a new trial, on 
the ground that there has been a misuse of the Session 
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Jadge^s discretion, which may have caused a defeat of jus- 1874. 

tice ; but a new trial will not be ori^ered except in special Rkg. 

cases. , ^' 

Arjun 

r * - . • • T • ■, r^ -, Meoha' and 

[Alter going into the merits, the Court confirmed the. Ma'na'Jeesa' 
convictions, and directed the prisoners to bq transported 
for life.] 



y -^' 



[Appellate Civil Jueisdiction.} 
Sfpedal App^a I No. 85 of 18 74, October 5. 



Lila' Morji, deceased, by) n^j^ j-« n ± 
his son and heir Ravi . . l^'/'^'dard and Ap^etta^. 

yFlavnhff and) Respondem. 

Hindu law^-J,oint family property — Mort{jag^^Qn'afi probandit — JRedempr 

tion — Cause of action. 

Where jaiat family property is morgaged by one parcener, in order that, 
it may bind the other co-parceners, the mortgagee must prove affirmatively 
that the mortgage was assented to by the other co-parceners, or waa 
necessary for- family purposes. 

A mortgage deed, which was executed in March 1858, provided for the 
redemption of the mortgaged property after the expiration of' fifteen yeara 
from date. In a suit brought in J 867 to recover part of tlus property, the 
Appellate Court held the plaintiff entitled to recover, because on the 29tlj 
November 1873, when that court passed its decision, the time fixed fpr 
redemption fa the mortgage deed had already expired : 

Held in special appeal in reversal of the decree of the lojvei: Qourt.t^at 
in 1867, when the suit was brought, the right even to redeem the mortgaged 
property even as a whole had not accrued, and that, thepefbre, the action 
was premature. 

rpHIS was a special appeal from the decision of B. Cordeaux, 
■*■ Assistant Judge at Ratnagiri, afcming the decree of the 
Subordinate Judge of Chiplun. 

The case had originally come before the High Court in 
special appeal No. 185 of 1872, against the decision of H. J. 
Parsons, A&sistant Judge at the same place. 
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1874k The facts, so far as they are material to. the present 



Lila' Morji report, are these : — 



v» 



Uoi^^AB. "^^ plaintiff, V^sudev, brought this suit {No. 442 of 
Ganpuwi 1867) to obtain partition of a fourth part of an eight-anna, 
share in a certain field, and claimed possession thereof as 
purchaser from three persons, namely, B^b&ji, Abd, and Balu^ 
who were members of a Joint family. The defendant Lila- 
pleaded that he had been in possessio^n of the whole field 
since 1840 under four mortgage deeds, of which the more 
recent were exhibits Nos. 97 and 26, dated respectively the 
19th March 1858 and 17th November 1862. Both these- 
mortgages were executed by Hibaji and Tatia> who were 
undivided notembers of the family of the plaintiff's vendors. 
The mortgagee, Lild, was to remain in possession of the 
field for fifteen years under the mortgage deed No. 97, and 
for twenty-two years under Na 26. The first court held 
both the mortgages proved, and decreed plaintiff not entitled 
to redeem till a,d, 1884j according to the terms of the last 
mortgage No. 26. In appeal, the plaintiff (VSsudev) con- 
tended that the mortgages in question did not bind him, as 
they were not executed by his vendors, and not shown to. 
have been passed for any common family benefi^t. The 
Assistant Judge held the mortgages to be binding on the 
plaintiff, because he considered that most of the family had 
joined in the original mortgage ; that the other mortgages 
had been mere enlargements of the former one ; that no 
objection to any one of them had ever been made. by any of 
the persons through whom the plaintiff claimed ; and lastly^, 
that there was " no evidence at all on the side of the plaintiff 
that the mortgages were not entered into with the consent 
of the whole family, or that the purposes for them were n6t 
necessary.^' 

The case coming on in special appeal before Sargent, 
Acting C.J., and Melvill, J., on the 5th. September 1872. 

Vishnu Ohanashdm, for the plaintiff (who was then appel- 
lant), contended that the lower court had wrongly placed on. 
Vasudev the burden of proving negatively that the land ia 
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1874. 



tJispute had not been mortgaged to the def endaiit, Lil'S-, With _ 

the consent of the whole f amily> or that the moiliBy borrowed ^^^^' Mokji 

Was not necessary for family purposes, whereas the defen- Va'sudev 

dant, as mortgagee, was bound to show affirfnatively that ' Ganpulb* 

the mortgage debt had been Contracted by a managing 

member of the family, either for necessary purposes or with 

the assent of the whole family, as held in Gane v. Edne (a). 

GhdnOisharti Nilkantha Nddkarni (for Shdntardm Ndrd- 
^an)y iqft the respondent, argued that the Assistant Judge 
had distinctly found that most of the family had joined in 
the first mortgage, and that the others were renewals of the 
first one> and that, therefore, the mortgages bound the plain* 
tiff> as they bound his vendors. 

Thi^ High Court remanded the case for a fresh trial under 
the following order : — 

" The mortgage No. 26 was to secure Rs. 475, then due on 
the mortgage No. 97> and a further advance of Rs. 525,mak* 
ing in all Rs. 1,000. Neither of the mortgages Nos. 26 
and 97 was executed by any one of the persons through whom 
the plaintiff claims. The Assistant Judge says : ^* There is 
no evidence at all on the side of the plaintiff that the mort- 
gages Were not entered into with the consent of the whole 
family, or that the purposes for them were not necessary '* 
But in thus laying the onus upon the plaintiff instead of the 
defendant^ the Assistant Judge was clearly wrong. The 
decree must, therefore, be reversed, and the case remanded 
for the Assistant Judge to pass a new decree, having regard 
.to the above remarks* 

On remand, the Subordinate- Judge of Chiplun decreed the 
plaintiff *s claim in his favour, on the ground of the defendant's 
failure to prove that the land had been mortgaged with the con- 
sent of the whole family ,or that the mortgages were necessary. 
In appeal, however, Mr. Cordeaux (who, in the mean time, 
had succeeded Mr. Parsons,)- held the ^mortgagesHo^ have 
been executed by the managing members of the family and 
for necessary purposes. He decided, however, that No. 26 
was null and void as against the plaintiff, under Section 240 

(a) 4 Bom. H. C. Rep. 169, A. C. J. 
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1874. of the Civil Procedure Code, because the land was under 



Lila' Morji attachment at the instance of one of the plaintiff^ s vendors, 
VVsuDBv when that deed was passed. He, nevertheless, held the 

^G^^ul^ plaintiff entitled to recover a fourth part of the land as 
claimed by him, because the term of the mortgage No. 97 
(dated 19th March 1858) had already expired in March 1873, 
the Assistant Judge giving his judgment on the 29th 
November 1873. 

In spedal appeal, it was contend^, among other things, 
that if the time of the mortgage No. 97 expired in March 
1873, the plaintiff had no cause of action in 1867, when the 
present suit was instituted. 

The special appeal was argued before West and Na'na'- 
bha'i Harida's, J.J., on the 5th October 1874. 

ShivshanJcar Oovindrdm for the appellant. 

Vishnu Oranashdm for the respondent. 

West^ J. : — ^The Assistant Judge has found that the 
document No.. 97 was passed by the managing members of 
the family for a common family necessity. Rejecting the 
more recent deed, No* 26, as executed, while the property 
was under an attachment, to the benefit of which the plain- 
tiff is entitled, he considered that the document No. 97 had 
entitled the defendant, Ravi Lila, to retain possession for 15 
years or till 1873, and as this time had elapsed at the time of 
his own judgment, he awarded possession to the plaintiff. 
But putting aside the questions of the plaintifiPs right to re- 
cover possession at all without payment of land properly 
mortgaged, and of his right to redeem a fraction of what was 
mortgaged as a whole, it is clear that in 1867, when the suit 
in this case was instituted, the right even to redeem the 
whole had not accrued. The plaintiff, representing the co- 
parcener, Bablji, was bound by what bound B^b^ji, by the 
mortgage therefore ; and could not claim possession of 
Bdb&ji^s share on any terms until 1873. 

We must, therefore, reverse the decrees of the lower 
courts, and reject Vdsudev's claim with costs throughout. 
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